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Letter of transmittal
The Honourable Vincent Tarzia MP
Speaker of the House of Assembly
The Honourable Andrew McLachlan CSC MLC
President of the Legislative Council
On 8 May 2018 I decided to evaluate the practices, policies and procedures of the
regulatory arm of SafeWork SA which was a business unit of the Attorney-General’s
Department until 1 July 2018 when it became a business unit of the Department of
Treasury and Finance.
In accordance with section 40(3) of the Independent Commissioner Against
Corruption Act 2012, I present the report of my evaluation of the practices, policies
and procedures of the Chief Executive of the Department of Treasury and Finance in
so far as they relate to the practices, policies and procedures of the regulatory arm of
SafeWork SA.
Section 40(4) of the Independent Commissioner Against Corruption Act 2012 requires
that you lay the report before your House of Parliament on the first sitting day after
receiving it.

Yours sincerely,

The Honourable Bruce Lander QC
Independent Commissioner Against Corruption
28 November 2018
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Executive summary
The community expects government to have in place systems designed to best
ensure workers are able to participate in employment safely. Laws are enacted to
regulate the management of workplace risks; to investigate incidents of workplace
death or injury; and to prosecute or otherwise address non-compliance. Agencies are
established to educate and enforce those laws. Agency staff are given a broad range
of powers to inspect workplaces and detect non-compliance.
In South Australia SafeWork SA is the government agency responsible for enforcing
workplace safety legislation.
To carry out its functions to the standard expected by the community the agency must
itself operate effectively and efficiently. Staff of the agency must be alive to the risks
inherent in their work. The agency’s policies and procedures ought to be a model for
other agencies. Inspectors must have an excellent understanding of their field and be
capable of addressing the broad range of issues that might arise. Knowledge must be
shared throughout the agency to ensure its functions are discharged appropriately
and resources must be managed effectively to maximise the agency’s impact.
SafeWork SA fails in most of those respects.
It is an organisation that is largely devoid of a suite of coherent, logical and structured
policies. Staff performance management has been, until recently, almost entirely
absent. The agency has a very poor understanding of its own risks and operates in a
culture described by many staff as ‘toxic’.
SafeWork SA is lost in a sea of overly convoluted, unnecessary and ineffective
policies. There is a divide between the executive and inspectors. Practices, policies
and procedures that should exist to address real risks of corruption, misconduct and
maladministration are missing. Staff are largely left to their own devices and oversight
is poor.
All of these factors create a working environment at serious risk of corruption,
misconduct and maladministration. Action is needed to mitigate those risks.
SafeWork SA has suffered significantly from continual change in terms of leadership
and direction. It has been the subject of a multitude of reviews. Staff are suffering
from change fatigue. A number of staff see no real end to the change. Regrettably
more change is required before SafeWork SA can be seen as on course to be a more
effective agency.
In recent times SafeWork SA has suffered significant damage to its reputation. Staff
discontent, combined with a number of failed prosecutions and, most recently,
adverse comment in a coronial inquest, has a direct impact on staff morale.
That is unfortunate because SafeWork SA is an agency largely comprised of people
who are passionate about workplace safety and who have a genuine desire to
reduce the incidence of workplace death and injury.
The current executive has a genuine desire to transform the agency and to resolve
many of the issues that negatively impact its operations.
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Some of the issues identified in this report are unique to SafeWork SA. For example, it
is well recognised that those invested with regulatory powers are at risk of corruption.
The exercise of those powers can have a significant impact on a business. Some
may have an interest in influencing or attempting to influence the manner in which
an inspector exercises his or her powers. Coercion and bribery are real risks for
inspectors. I was quite surprised at the lack of appreciation amongst those in the
agency for those risks. Curiously, it was not until direct questions were asked of
inspectors that a number of them gave examples of instances where attempts to
influence had likely occurred. Some inspectors expressed personal offence at the
suggestion that their role put them at risk of corruption. That view is, with respect,
naïve. A large part of this report is dedicated to addressing risks associated with the
work conducted by inspectors.
Many of the other issues identified are of relevance to other agencies. Indeed, I think
this evaluation will provide lessons for all government institutions. I think it appropriate
to address some of those lessons here.
First, every agency in public administration ought to have a clear understanding of
its purpose, its functions and the duties carried out by its staff. If those who lead the
agency do not have a good understanding of all aspects of their business it is unlikely
that the agency will have an effective suite of policies and procedures that permit
the efficient discharge of responsibilities. Similarly, it is unlikely such an agency will
have properly contemplated and assessed the risks inherent in its work and applied
appropriate controls to mitigate those risks.
Secondly, the policies and procedures of every agency should operate within a
documented framework which sets out how policies will be drafted, reviewed,
approved and disseminated. In the absence of a policy framework the agency
risks the creation of ad-hoc policies to fill ‘gaps’, often leading to inconsistency and
inefficiency.
Thirdly, policies and procedures must be reviewed regularly to ensure they remain
relevant and promote efficiency. Policies and procedures which are not regularly
reviewed and updated risk being discarded in favour of ‘workarounds’ applied by
staff, often in circumstances where the policy or procedure is no longer considered
the best approach.
Fourthly, an agency must ensure that staff actually adhere to approved policies and
procedures. Those in management positions bear a significant responsibility to
ensure the consistent application of established policies and procedures. Where a
policy or procedure is identified as deficient in some respect, the policy or procedure
ought to be corrected. Management should not condone ‘workarounds’ that
effectively abandon agency policy in favour of a team approach. SafeWork SA is a
prime example of the inconsistencies and inefficiencies that arise when individual
teams decide to develop their own approach to their duties.
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However, attempts to effect change have in many cases been hampered by the
different manner in which unions and SafeWork SA executive and staff interpret the
obligation to consult as established in the most recent Enterprise Agreement and the
Work Health and Safety Act 2012 (WHS Act). What may be relatively straightforward
changes to policies or procedures are delayed because of strident claims about the
obligation to consult and views about the consultation process itself. I will expand on
this issue in the body of the report.
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Fifthly, agencies must ensure that those staff employed to carry out a function
are properly equipped to do so. Investigators must understand basic principles
of investigation, crime scene preservation and evidence collection. Inspectors
must understand not only their statutory powers but the technical aspects of work
processes and work sites that they inspect. Importantly, those who are employed
to manage or oversee staff must be able to do so competently. Poor adherence to
practices, policies and procedures and poor employee performance are hallmarks
of an agency with a management team that does not properly and effectively
lead, manage and drive high performance. A manager must not only have a good
understanding of the technical aspects of the duties performed by his or her team but
must be capable of communicating an organisations vision, inspire high performance
and effectively deal with poor performance.
Finally, communication between the several parts of an agency are key to minimising
risk and maximising effectiveness. A failure to ensure adequate and appropriate
communication within an agency can result in duplication of effort, inconsistent
approaches to the same function and the creation of unique risks.
One of the most significant findings in this evaluation has been the intentional
creation of a communication barrier between SafeWork SA’s educator arm and its
regulatory arm. The effect of the barrier has been to prevent work health and safety
risks which have been identified by staff carrying out education and advisory duties
from being brought to the attention of inspectors in the regulatory arm of the agency.
It is said that the barrier improves the uptake of education and advisory services
by businesses because they do not need to fear being the subject of enforcement
action for unsafe workplaces or practices. There may be an element of truth to that
suggestion, although I am not sure of the extent to which it has that effect.
Nevertheless, the risks associated with constructing the agency in this way should be
obvious. Very serious workplace safety risks might be identified but affirmative action
may not be taken. This could lead to catastrophic consequences for workers.
The practice ought to end immediately. I will expand upon this in more detail in the
body of the report.
Based upon my observations during the course of this evaluation, SafeWork SA has
a long road ahead in order to re-establish itself as an effective, high calibre agency
whose attention is fully directed toward discharging its legislative functions. For some
time to come, much of its attention will need to be inward looking in order to correct a
range of defects in its operations and administration.
This report is necessarily long and detailed. A range of issues were identified in the
course of the evaluation and it is necessary to explain those issues, how they impact
SafeWork SA and how they create opportunities for corruption, misconduct and
maladministration to occur. I will address the issues identified and what steps might
be taken to address them. I have made 39 recommendations as a consequence of
this evaluation.
I hope that this report, together with the recommendations I have made, will assist
SafeWork SA to prevent or minimise corruption, misconduct and maladministration in
the future.

RECOMMENDATIONS
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Recommendations
I make the following recommendations pursuant to section 41 of the Independent
Commissioner Against Corruption Act 2012 (ICAC Act) to the Chief Executive of the
Department of Treasury and Finance, who is a public authority for the purposes of the
ICAC Act. However, in practical terms, the recommendations relate to the practices,
policies and procedures of SafeWork SA and, for that reason, I have directed each
recommendation to SafeWork SA.

RECOMMENDATION 1

That SafeWork SA changes its policies regarding communication between
the educator arm and the regulatory arm to ensure that the regulatory arm is
provided with all information about work health and safety risks or potential
breaches of the WHS Act.

RECOMMENDATION 2

That SafeWork SA improves the systems of communication between the Help
Centre and the inspectorate to ensure that Help Centre staff are able to quickly
and effectively contact members of the inspectorate.

RECOMMENDATION 3

That SafeWork SA develops and implements a strategic plan.

RECOMMENDATION 4

That SafeWork SA conducts a functional analysis of all of the work that the
organisation should undertake, with a view to identifying the core business
functions of the organisation.

RECOMMENDATION 5

That SafeWork SA makes a clear statement on its website about what action it will
take in respect of certain risks, incidents and complaints.

RECOMMENDATION 6

That SafeWork SA creates, implements and maintains a complete governance
framework by:
⊲⊲ establishing all of the systems, structures and documents necessary for good
governance
⊲⊲ documenting the way in which each of those systems, structures and
documents interacts with the other systems, structures and documents
⊲⊲ identifying the person or persons responsible for each component of the
governance framework, and
⊲⊲ being accountable for the ongoing operation of the governance framework.
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That, following the establishment of an appropriate governance framework,
SafeWork SA prioritises the creation of a policy framework which:

⊲⊲ details the process for the identification, creation, consultation, approval and
implementation of every policy document
⊲⊲ establishes a system for the regular review of each policy document
⊲⊲ sets out the manner in which policy documents will be stored and how and
who may have access to the policy documents
⊲⊲ identifies the hierarchy of policy documents and how they relate to each
other
⊲⊲ allocates responsibility for each task specified in the policy framework, and
⊲⊲ indicates who has authority to approve new policy documents and implement
changes.

RECOMMENDATION 8

That SafeWork SA establishes a central repository for policy documents
accessible by all staff which contains only current, accurate and approved policy
documents. Draft documents and earlier versions of documents should be stored
elsewhere.

RECOMMENDATION 9

That SafeWork SA improves its triaging practices by:
⊲⊲ conducting random audits of triaging decisions to increase oversight
⊲⊲ identifying those matters that are not within SafeWork SA’s statutory
jurisdiction
⊲⊲ identifying those matters that could be best dealt with by some other agency
and requesting the reporter to direct the matter to that agency, and
⊲⊲ documenting a clear process for triaging and providing instruction and
education to team leaders to ensure consistency in the manner in which
matters are triaged when they reach team leaders.

RECOMMENDATION 10

That SafeWork SA establishes clear guidelines regarding the minimum standard
of information which is to be recorded about an inspection, including the
information which is to be recorded where the inspector has made a decision not
to issue a notice.
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RECOMMENDATION 11

That SafeWork SA requires its inspectors to prepare inspection reports in
electronic form rather than in hardcopy.

RECOMMENDATION 12

That SafeWork SA requires inspectors to keep an accurate and complete record
of all of the statutory powers that the inspectors have exercised (including
by reference to the specific sections and sub-sections) and the reasons for
exercising those powers. The record is to be stored electronically in a form which
allows data to be easily extracted.

RECOMMENDATION 13

That SafeWork SA requires inspectors to upload information directly relevant
to a workplace inspection to the appropriate electronic system within two
business days after the completion of the inspection unless there are exceptional
circumstances.

RECOMMENDATION 14

That SafeWork SA requires, on an annual basis and within one week of a change
of circumstances, all staff to sign a statutory declaration disclosing direct and
indirect private interests and real, potential and perceived conflicts of interest.
SafeWork SA should also require new staff to sign such a statutory declaration on
appointment.

RECOMMENDATION 15

That SafeWork SA establishes its own gifts and benefits policy which requires
all staff to report all gifts and benefits offered, accepted or rejected on its own
register. The register should be made available to the public for inspection at any
time.

RECOMMENDATION 16

That SafeWork SA ensures that when allocating new case files, to the extent
possible, the inspector who is to be allocated the new case file was not the last
SafeWork SA inspector to attend at the particular workplace.

RECOMMENDATION 17

That SafeWork SA changes its practices to ensure that its proactive activities are
driven by intelligence it has received; an assessment of the risks; and research
regarding the manner in which SafeWork SA will assist workplaces to achieve
long term adherence to work health and safety laws.
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RECOMMENDATION 19

That SafeWork SA establishes a quality assurance program which includes:
⊲⊲ on a quarterly basis:
•

an audit conducted by the inspector’s team leader of a selection of the
notices or inspection reports prepared by each inspector

•

a review conducted by a small group of team leaders of a selection of
notices or inspection reports which have been audited by a different team
leader

•

each team leader accompanying each inspector in his or her team on a
workplace visit

⊲⊲ an audit of all of the work undertaken by randomly selected staff members
exercising discretionary statutory powers during a one month period.

RECOMMENDATION 20

That SafeWork SA implements a system for identifying the location of inspectors
during working hours by installing Global Positioning System navigation into
SafeWork SA’s fleet of government vehicles.

RECOMMENDATION 21

That SafeWork SA sends two inspectors to each workplace inspection. Pairs
should be regularly rotated and inspectors from different teams or regulatory
agencies should attend together where appropriate.

RECOMMENDATION 22

That SafeWork SA provides inspectors with body worn cameras for use when
attending workplaces.

RECOMMENDATION 23

That SafeWork SA prepares its own annual report for tabling in Parliament which
reports on its operations, including the exercise of statutory powers, the number
of internal and external reviews conducted and the outcomes of those reviews.
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RECOMMENDATION 18

That SafeWork SA conducts a greater proportion of its proactive workplace visits
as unannounced visits.
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RECOMMENDATION 24

That SafeWork SA continues to develop a collaborative investigation approach
which allows investigators to draw on the expertise of inspectors.

RECOMMENDATION 25

That SafeWork SA requires investigators to keep an accurate and complete
record of all of the statutory powers that the investigators have exercised
(including by reference to the specific sections and sub-sections) and the reasons
for exercising those powers. The record is to be stored electronically in a form
which allows data to be easily extracted.

RECOMMENDATION 26

That SafeWork SA puts in place a process or procedure whereby at the
commencement of an investigation the investigator appointed to carry out the
investigation be accompanied by an inspector on at least the first visit to the
workplace.

RECOMMENDATION 27

That SafeWork SA provides investigators with body worn cameras for use when
attending workplaces.

RECOMMENDATION 28

That SafeWork SA implements the 16 recommendations contained in the CSO
Advice applicable to SafeWork SA’s practices, policies and procedures, to the
extent that those recommendations have not already been implemented.

RECOMMENDATION 29

That SafeWork SA reviews its evidence management practices in its regional
offices with a view to ensuring that:
⊲⊲ all offices have an evidence storage facility which is secure
⊲⊲ access to each evidence storage facility is restricted, and
⊲⊲ all dealings with evidence stored in the facility are documented in
accordance with the standard operating procedure.
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RECOMMENDATION 31

That SafeWork SA provides recruitment training to all staff who are, or will be,
members of a recruitment panel for a role within SafeWork SA.

RECOMMENDATION 32

That SafeWork SA rotates new staff recruited to inspector roles through the
separate industry teams as part of the inspector induction program.

RECOMMENDATION 33

That SafeWork SA provides training as part of its inspector induction program as
well as to all existing inspectors and investigators which addresses:

⊲⊲ grooming and capture
⊲⊲ managing competing pressures at workplaces, and
⊲⊲ private interests and conflicts of interests.
Private interests and conflicts of interest training should be provided to all staff.

RECOMMENDATION 34

That SafeWork SA ensures that, during the field based development phase
of the inspector induction program and for the first six months following the
unconditional appointment of an inspector under the WHS Act, each new
recruit or inspector receives constructive comments within 48 hours about the
inspection reports and notices that the new recruit or inspector has prepared.

RECOMMENDATION 35

That SafeWork SA provides management training to all existing managers and
team leaders and to any persons who commence in a management role within
SafeWork SA.
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RECOMMENDATION 30

That SafeWork SA develops standard processes for all recruitment and selection
which meet the mandatory minimum requirements for the South Australian Public
Sector and include additional pre-employment screening as determined through
an assessment of the risks associated with the role.
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RECOMMENDATION 36

That SafeWork SA provides relevant training to all staff who commence in a new
role within SafeWork SA, including those staff who have moved from another role
within SafeWork SA.

RECOMMENDATION 37

That SafeWork SA provides written debriefs and regular training to assist staff
members to learn from the outcomes of:

⊲⊲ investigations and prosecutions
⊲⊲ experiences in court
⊲⊲ internal and external reviews, and
⊲⊲ other comments received by SafeWork SA.

RECOMMENDATION 38

That SafeWork SA improves the audit capacity of its electronic systems by
incorporating a robust audit system into any upgrades to the existing InfoNET
and Joget systems, as well as making a robust audit system a prerequisite for the
procurement of any future software that captures or holds sensitive information.

RECOMMENDATION 39

That SafeWork SA provides all staff with training about the importance of
maintaining the confidentiality of sensitive information; the appropriate way of
dealing with sensitive information; and the manner in which potential misuse of
sensitive information should be reported.

CHAPTER ONE
INTRODUCTION
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Chapter one: Introduction
1.1 The circumstances that led to
this evaluation
The ICAC Act defines the functions of the Office for Public Integrity (OPI), some of
which are to receive and assess complaints and reports about corruption, misconduct
and maladministration in public administration and to refer those complaints
and reports to inquiry agencies, public authorities and public officers, or make
recommendations to the Independent Commissioner Against Corruption (the ICAC) in
relation to the those complaints and reports.1
As at 17 May 2018 the OPI had received 26 complaints and reports about
SafeWork SA which was, at the time, a business unit in the Attorney-General’s
Department.
Each of those complaints and reports were assessed in accordance with the ICAC
Act and were dealt with on their merits.
Of those that were received, some were investigated by the Chief Executive of the
Attorney-General’s Department on referral by me and others were investigated by my
office.
Not all of the complaints and reports were of a kind that required investigation.
More recently a report was made to the OPI in relation to the withdrawal of a
prosecution that had been launched by SafeWork SA in relation to the death of a
child on a ride at the Royal Adelaide Show in September 2014. That has been the
subject of an investigation by my office. The investigation has concluded. No charges
will be laid.
All of the complaints and reports that the OPI received led me to think that it had
become necessary to consider the wider context in which SafeWork SA conducted
its business and in particular how it managed the risks of corruption, misconduct and
maladministration within the organisation.
I was also aware of the wide powers given to inspectors under the WHS Act who
are part of the regulatory arm of SafeWork SA. It is well recognised that such powers
carry with them the risk of corruption.
For those reasons I decided to embark upon the evaluation of the practices, policies
and procedures of the regulatory arm of SafeWork SA for the purpose of determining
whether those practices, policies and procedures were effective in preventing or
minimising corruption, misconduct and maladministration in public administration.2

1: Independent Commissioner Against Corruption Act 2012 (SA) s 17.
2: The power to carry out the evaluation is discussed later in this chapter.
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3

that an evaluation should be carried out by way of a public inquiry.
SafeWork SA performs a particularly important function within the community and
it is critical that its functions are carried out appropriately and in a manner that is
free of corruption, misconduct and maladministration. Those who are regulated by
SafeWork SA as well as the public more generally must have confidence in the way in
which the agency carries out its functions.
Another consideration is whether a public inquiry would prompt information or
submissions from persons who would otherwise be unaware that an evaluation was
being undertaken.
I was of the view that conducting an evaluation of SafeWork SA by way of a public
inquiry was likely to prompt submissions from external sources and members of the
public who have had experiences with that agency, particularly as there had been
some public criticism of SafeWork SA, including in relation to the abandonment of the
prosecution to which I have referred.
I also thought that if I were to make comments or recommendations that might
be thought critical of the agency, I would do so having conducted an open and
transparent process, whereby much of the information and submissions I received
would have been made available in a public forum. People could judge for
themselves whether the content of the report, including the recommendations, is
appropriate in light of the information and submissions received.
For those reasons I decided that it would be appropriate for this evaluation to be held
by way of a public inquiry.

3: Independent Commissioner Against Corruption Act 2012 (SA) s 7(5).
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‘SafeWork SA performs a
particularly important function
The ICAC can conduct an evaluation of
within the community and it
the practices, policies and procedures of a
public authority by way of a public inquiry is critical that its functions are
and can regulate the conduct of the
carried out appropriately and
inquiry as the ICAC thinks fit.
in a manner that is free of
The kind of agency that is to be evaluated
and the need for the public to be informed corruption, misconduct and
in respect of the business of that agency
maladministration.’
are two important reasons for deciding
1.1.1 PUBLIC INQUIRY
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1.2 Scope of the evaluation
The evaluation was limited to the ‘regulatory arm’ of SafeWork SA, which I define as
those parts of the organisation staffed partly or wholly by inspectors and by persons
who perform the role of investigators. The WHS Act recognises inspectors but not
investigators. SafeWork SA calls some inspectors ‘investigators’ who are given the
task of investigating work-related fatalities and other incidents or matters that have
been deemed by SafeWork SA to be ‘critical events’.4
SafeWork SA also has an ‘educator arm’ which performs the statutory functions given
to the regulator in section 152(c) and section 152(f) of the WHS Act.5 It was necessary
to consider the interaction of the regulatory arm and the educator arm but it was not
necessary for the purpose of the evaluation of the regulatory arm of SafeWork SA to
evaluate the practices, policies and procedures of the educator arm.
I considered the practices, policies or procedures of areas other than the regulatory
arm, but only in so far as they might bear upon the work carried out by inspectors and
investigators.
The evaluation reviewed and this report addresses the following:
⊲⊲ The legislative and regulatory
functions and responsibilities
discharged by public officers within
the regulatory arm of SafeWork SA.
⊲⊲ The discretionary powers given
to inspectors and investigators
employed within SafeWork SA and
the practices, policies and procedures
that are in place to safeguard against
abuse of those discretionary powers.
⊲⊲ Practices, policies and procedures
in respect of the availability and
use of resources by public officers
employed within the regulatory arm

of SafeWork SA and whether those
practices, policies and procedures
provide a sufficient safeguard
to minimise the misuse of those
resources.
⊲⊲ Practices, policies and procedures in
respect of the deployment of human
resources within the regulatory arm
of SafeWork SA and whether those
practices, policies and procedures
provide adequate measures to
manage those human resources so
as to ensure the proper and efficient
discharge of core functions.

I indicated that as the evaluation progressed I may need to amend its scope but
the need did not arise except in so far as the public authority responsible for
SafeWork SA changed on 1 July 2018.

4: EXH 0212, p. 3. ‘Critical event’ is defined in Appendix 1.
5: Section 152 of the Work Health and Safety Act 2012 (SA) relevantly provides: ‘The regulator has the
following functions: …(c) to provide advice and information on work health and safety to duty holders under
this Act and to the community; … (f) to promote and support education and training on matters relating to
work health and safety;…’.
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One of the primary objects of the ICAC Act is to establish an ICAC with functions
designed to further:
the prevention or minimisation of corruption, misconduct and maladministration
in public administration, including through referral of potential issues, education
and evaluation of practices, policies and procedures.6
Section 7(1)(d) of the ICAC Act identifies one of the ICAC’s functions:
to evaluate the practices, policies and procedures of inquiry agencies and public
authorities with a view to advancing comprehensive and effective systems for
preventing or minimising corruption, misconduct and maladministration in public
administration;
An evaluation is not an investigation and nor does it depend upon an assessment
of particular conduct that raises a potential issue of corruption, misconduct or
maladministration in public administration.
There are no thresholds that need to be met before the ICAC may determine to
embark upon an evaluation except that the evaluation is limited to the purpose
identified in section 7(1)(d) of the ICAC Act.
If the ICAC decides to evaluate the practices, policies and procedures of an inquiry
agency or public authority the ICAC must proceed as directed by section 40 of the
ICAC Act which provides:
(1)

If, in performing the Commissioner’s functions, the Commissioner decides
to evaluate the practices, policies and procedures of an inquiry agency or
public authority, the Commissioner must inform the agency or authority as to
the nature and timing of the evaluation.

(2)

An inquiry agency or public authority must assist the Commissioner in the
conduct of the evaluation as requested by the Commissioner.

(3)

The Commissioner must prepare a report of the evaluation and provide
a copy to the President of the Legislative Council and the Speaker of the
House of Assembly.

(4)

The President of the Legislative Council and the Speaker of the House of
Assembly must, on the first sitting day after receiving a report, lay it before
their respective Houses.

(5)

The Commissioner may not evaluate the practices, policies and procedures
of a House of Parliament or a judicial body.

6: Independent Commissioner Against Corruption Act 2012 (SA) s 3(1)(a)(ii).
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On 2 May 2018 I wrote to the Chief Executive of the Attorney-General’s Department,
Ms Caroline Mealor, who was at that time the public authority responsible for
SafeWork SA, advising her that I was considering conducting the evaluation:
‘Section 7[(1)](d) of the Independent Commissioner Against Corruption Act 2012
(ICAC Act) provides that one of my statutory functions is to evaluate the practices,
policies and procedures of inquiry agencies and public authorities with a view
to advancing comprehensive and effective systems for preventing or minimising
corruption, misconduct and maladministration in public administration.
Section 7(5) provides that I may conduct such an evaluation by way of a public
inquiry.
As you are aware, in recent months the Office for Public Integrity has received
reports concerning a range of issues associated with SafeWork SA. Some of
those matters were referred to your predecessor for investigation while in respect
of the most recent matter I am conducting an investigation.
The matters raised suggest that there may be some benefit in conducting an
evaluation of the practices, policies and procedures of SafeWork SA with a view
to identifying any weaknesses or issues which might expose the agency to risks
for corruption, misconduct or maladministration in public administration. I am
considering whether or not to conduct such an evaluation and, if so, whether that
evaluation ought to be conducted by way of a public inquiry.
SafeWork SA is a business unit of the Attorney-General’s Department and is
therefore not a public authority in its own right for the purposes of the ICAC Act.
If I were to conduct an evaluation it would concern the practices, policies and
procedures of the Chief Executive of the Attorney-General’s Department but I
would limit the scope of the evaluation to practices, policies and procedures
relevant to SafeWork SA.
While ultimately it is my decision whether I should conduct the evaluation and, if
so, whether such an evaluation ought to be conducted by way of public inquiry, I
think it appropriate to invite you to make such comments as you wish in respect
of the matter.
I would be pleased to receive your comments by close of business Monday
7 May 2018.’
Ms Mealor replied on 3 May 2018:
‘Thank you for your letter of 2 May 2018 and the opportunity to comment as
to whether you should evaluate the practices, policies and procedures of my
department as applicable within SafeWork SA, and whether such an evaluation
ought be conducted by way of public inquiry.
I have raised this matter with the Executive Director of SafeWork SA. Neither he
nor I would be concerned were you to determine to conduct such an evaluation,
including by way of public inquiry should you consider it to be in the public
interest to so proceed, and indeed we would cooperate to the extent required to
facilitate such an evaluation.’
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On 17 May 2018 I embarked upon the evaluation by writing to Mr Martyn Campbell,
the Executive Director of SafeWork SA, seeking the documents mentioned in that
letter.
SafeWork SA was a business unit of the Attorney General’s Department until 1 July
2018 when it became a business unit of the Department of Treasury and Finance.
As a result, on that date, the evaluation of the practices, policies and procedures of
the Chief Executive of the Attorney-General’s Department changed to an evaluation
of the practices, policies and procedures of the Chief Executive of the Department
of Treasury and Finance in so far as they related to the practices, policies and
procedures of the regulatory arm of SafeWork SA.
During the course of the evaluation some of SafeWork SA’s practices, policies and
procedures changed as a consequence of change within SafeWork SA and as a
consequence of machinery of government changes.
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On 8 May 2018 I wrote to Ms Mealor informing her of my decision to conduct the
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1.4 The process
The evaluation process was conducted in five phases and the presentation of this
report is the culmination of the fifth phase.

PHASE ONE: PROJECT ESTABLISHMENT
The first phase of the evaluation included the establishment of the evaluation team
and the framework necessary to support the evaluation, such as determining the
scope of the evaluation, developing the project plan and project schedule and
preparing for public hearings.

PHASE TWO: COLLECTION OF RELEVANT DOCUMENTATION AND
ANALYSIS OF PRACTICES, POLICIES AND PROCEDURES
The second phase of the evaluation involved the collection of relevant
documentation and analysis of SafeWork SA’s practices, policies and procedures.
This phase involved the following four sub-phases:
⊲⊲ understanding the business of
SafeWork SA

⊲⊲ ascertaining the degree of adherence
to the policies and procedures

⊲⊲ understanding the relevant practices,
policies and procedures

⊲⊲ identifying opportunities for
corruption, misconduct and
maladministration

During the second phase on 1 June 2018 Ms Holly Stanley, Counsel Assisting me with
this evaluation, made her opening submissions. At that hearing, I invited the public to
make written submissions.
I also wrote to SafeWork SA’s staff7 and more than 50 stakeholders of SafeWork SA,
inviting them to make submissions.
During the second phase, I received 39 written submissions in total, including 14 from
SafeWork SA’s staff.

7: Staff has been used on occasions in this report to include the executive, managers and team leaders.
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Once I had received the written submissions, I invited selected interested parties to
make oral submissions. Those submissions were made during public hearings in July
2018.
The parties who made oral submissions were:
⊲⊲ Mr Martyn Campbell, Executive
Director, SafeWork SA

⊲⊲ Mr Nev Kitchin, General Secretary,
Public Service Association of SA (PSA)

⊲⊲ Mr Rodney John Murray, former
SafeWork SA staff member

⊲⊲ Mr Joe Szakacs, Secretary, SA Unions

⊲⊲ Chief Officer Greg Crossman, Chief
Officer and Chief Executive, South
Australian Metropolitan Fire Service
The written submissions and the oral submissions were generally helpful and
informative and enabled me to understand the nature of SafeWork SA’s business and
the way in which that business is conducted.
The submissions identified a number of matters that would impact upon the
evaluation process.
The submissions identified a significant public interest in SafeWork SA’s regulatory
arm and in particular SafeWork SA’s prosecutorial function. A number of persons
whose family members had suffered workplace injuries, and in some cases death,
made submissions in relation to the manner in which SafeWork SA carried out its
investigative function.
Submissions were made in relation to particular incidents which raised potential
issues of corruption, misconduct or maladministration. It was not the purpose of
this evaluation to address individual instances of conduct of that kind. Where those
matters were raised they were referred to the OPI to be dealt with in accordance with
the ICAC Act.
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Meeting with
SafeWork SA’s staff

The evaluation team met with 45 staff, most of
whom were assigned to the regulatory arm of
SafeWork SA.

Comparing SafeWork SA’s
practices, policies and
procedures with those adopted
by its interstate counterparts

The evaluation team met with representatives
from WorkSafe Victoria and WorkSafe Western
Australia.

Reviewing documentation

The evaluation team reviewed documented
practices, policies and procedures relevant to
SafeWork SA’s regulatory arm, and reviewed
workforce information (i.e. organisational
structures, statistics and induction and training
documentation).

Identifying risks of corruption, misconduct or maladministration created by
SafeWork SA’s current practices, policies and procedures (or lack thereof)
I was greatly assisted by the cooperation and willingness of SafeWork SA’s staff at all
levels in providing the documentation sought from SafeWork SA and in meeting with
my evaluation team and me.

PHASE THREE: PREPARATION OF CLOSING SUBMISSIONS
Counsel Assisting me prepared closing submissions in light of the information
collected and analysed in Phase Two and made those closing submissions in public
on 31 August 2018.
I have been assisted by those closing submissions in preparing this report.
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In addition to the receipt of submissions and the conduct of public hearings, the
activities of the evaluation team in this phase included:
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PHASE FOUR: RECEIPT OF SUBMISSIONS IN REPLY
Following the delivery of the closing submissions, I invited SafeWork SA’s staff,
stakeholders and members of the public to make written submissions in response to
the 25 recommendations proposed by Counsel Assisting. I received 10 submissions
in reply.

PHASE FIVE: PREPARATION AND DELIVERY OF THE REPORT
The final phase of the evaluation involved the determination of the recommendations
to be made and the preparation of this report.
I provided the Chief Executive of the Department of Treasury and Finance, Mr David
Reynolds, with the opportunity to comment on the draft report. I also provided a
copy to the Deputy Chief Executive of the Department of Treasury and Finance, Mr
Stuart Hocking, SafeWork SA’s Executive Director, Mr Campbell, and SafeWork SA’s
Executive Change Manager, Ms Prema Osborne. I suggested that Mr Campbell
provide any comments to Mr Reynolds to incorporate in his response.
By letter dated 6 November 2018, Mr Reynolds said that he did not disagree with any
of my findings or recommendations and annexed a table containing SafeWork SA’s
comments in respect of 12 statements made in the draft report.
I have considered each of SafeWork SA’s comments and have addressed those
comments in the body of the report where I considered it necessary to do so. I have
rejected some of the comments made by SafeWork SA but there was no need to
examine each of those comments separately.
I have included Mr Reynolds’ letter in Appendix 6.
In this report I have cited the sources of the information to which I have referred.
However, in order to protect the identity of SafeWork SA staff I have referred to
a generic exhibit number which encompasses all information provided by the
executive, managers, team leaders and other staff during meetings or by way of
written submission except for that which was provided by Mr Campbell or
Ms Osborne.
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I am indebted to Mr Campbell and Ms Osborne for the assistance they have given
in the evaluation process and in particular for the frankness with which they have
communicated with the evaluation team and me.
I am grateful to the staff of SafeWork SA who made submissions and/or made
themselves available for meetings with my evaluation team. Their contribution was
invaluable in allowing me to obtain a proper understanding of the way in which the
regulatory arm of SafeWork SA operates.
I am also grateful to former SafeWork SA staff members and other interested parties
who made submissions which have been of considerable assistance.
The PSA and SA Unions also participated in the evaluation process and made both
written and oral submissions which I found particularly helpful.
It became obvious during an early stage of the evaluation process that there is a
significant tension between management and the PSA in relation to the consultation
process that arises under the relevant Enterprise Agreement.8
I invited the parties to address that tension and some steps were taken in that regard.
I am hopeful that the process will enable better cooperation between the
management of SafeWork SA and the PSA in the future.
WorkSafe Victoria and WorkSafe Western Australia made staff available to meet with
my evaluation team and discuss the manner in which they conducted their business
and guarded their two organisations against the risks of corruption, misconduct and
maladministration.
I am very grateful for the contribution those two organisations made.
As I have mentioned earlier the public authority for SafeWork SA changed on 1 July
2018.
Ms Mealor who is the Chief Executive of the Attorney-General’s Department had the
responsibility as the public authority for SafeWork SA to 1 July and Mr Reynolds, the
Chief Executive of the Department of Treasury and Finance, assumed that role on 1
July 2018.
Ms Mealor was particularly helpful in providing information and assistance in relation
to the early phases of the evaluation process. Mr Reynolds ensured a timely response
was provided to my draft report for which I am grateful.

8: The Enterprise Agreement is discussed further in Chapter 4.
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My evaluation team consisted of my then Chief Executive Officer Michael Riches
(now Deputy Commissioner Riches), Chloe Fischer a senior human resources officer
seconded from the Attorney-General’s Department, Emily Sims a solicitor seconded
from the Crown Solicitor’s Office (CSO)9 and Jessica Tite who is the Evaluations
Support Officer employed within my agency.
I extend my appreciation to each member of the evaluation team. I particularly wish
to acknowledge the tremendous efforts of Ms Fischer and Ms Sims in assisting to
prepare this report.
This report could not have been written in the time that it was but for the dedication
and hard work of each member of the evaluation team.
I was also assisted by Ms Stanley who was appointed to Counsel Assisting and
who delivered opening and closing submissions in relation to the evaluation. Her
submissions were of considerable assistance and I am very grateful for Ms Stanley’s
contribution.

9: Ms Sims was seconded from a different section of the CSO to that which provides advice to
SafeWork SA about its investigations and prosecutions.
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Chapter two: Legislative
scheme
2.1 National harmonisation
In 2008 the Council of Australian Governments entered into the Inter-Governmental
Agreement for Regulatory and Operational Reform in Occupational Health and
Safety.10
As a result of that agreement, in 2011 Safe Work Australia developed model work
health and safety laws.11
The South Australian WHS Act and the Work Health and Safety Regulations 2012
(WHS Regulations) were developed based on the model laws prepared by Safe Work
Australia.12
The South Australian WHS Act came into operation on 1 January 2013. The WHS
Regulations commenced in stages, the first of which also came into operation on 1
January 2013.
The nationally harmonised laws have been adopted in all states and territories except
Victoria and Western Australia.13
Jurisdictions have made minor variations to the model laws.14
Harmonisation presents opportunities for uniformity in practices, policies and
procedures.
The Second Reading Speech for the Work Health and Safety Bill in the Legislative
Council of the South Australian Parliament relevantly provided:
‘The Work Health and Safety Bill 2011 provides the foundation for South Australia’s
participation in a nationally harmonised system of occupational health and safety.
The bill enacts the nationally-agreed model Work Health and Safety Act in this
jurisdiction. It will be supplemented by model regulations and model codes of
practice, which are currently the subject of public consultation.
National harmonisation of occupational health and safety laws has been on
the agenda of successive governments for over 20 years. The bill represents
the culmination of many years of multilateral and tripartite engagement and
discussion between the commonwealth, state and territory governments,
business, union and employer groups. Key South Australian interested parties
have been involved with every step in the process, through the SafeWork SA
Advisory Committee and through other consultative fora.

10: EXH 0823, cl 1.3, 3.2.2; EXH 0853.
11: EXH 0853.
12: South Australia, Parliamentary Debates, Legislative Council, 7 April 2011, 2544 (B.V. Finnigan).
13: EXH 0026, p. 15; EXH 0854.
14: EXH 0853.
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Business will benefit from a national system through reduced complexity and red
tape. Employers will also benefit from greater certainty and a simplified system
of legislation. Workers will benefit from the enhanced protection provided by
modernised laws and rights that are easier to understand and apply. For example,
the bill recognises the changing face of the workplace and does not rely on the
traditional concepts of employer and employee. This means greater fairness, as
all workers will have access to the same rigorous system of workplace health and
safety regulation wherever they are in Australia and irrespective of whether they
are employees, labour hire workers or contractors.
The new system will improve transferability of permits, licences and training
qualifications across state and territory borders. This means that workers’ safetyrelated qualifications and training will be recognised wherever they work in
Australia. This will assist in the mobility of individual workers and the Australian
workforce as a whole.
…
On 1 February 2008, through the leadership of the federal Labor government and
then federal workplace relations minister, Julia Gillard, the Workplace Relations
Ministerial Council (WRMC) agreed to a commonwealth proposal to develop
model occupational health and safety laws to be enacted in each jurisdiction to
create a nationally harmonised system.
In July 2008, South Australia signed, along with other states and territories, the
Intergovernmental Agreement for Regulatory Reform in Occupational Health
and Safety. Part of what was agreed in the intergovernmental agreement was
the establishment of a national OHS body and, in September 2009, Safe Work
Australia was formally established by an act of the commonwealth parliament.
Safe Work Australia is a national authority with representation from each state and
territory, and with employer and employee representatives.
The development of the model laws followed a comprehensive review of
Australia’s OHS laws by a review panel of independent OHS experts. The
National Review into Occupational Health and Safety Laws consulted widely with
business, employer and union groups, took submissions from the public, and
made a number of detailed recommendations. Following this review, Safe Work
Australia commenced the development of the Model Work Health and Safety
Act. The resulting national consultation process concluded with the finalisation
of the model act, endorsed by the Workplace Relations Ministerial Council on 11
December 2009.
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Harmonisation of work health and safety laws will bring many benefits to South
Australian businesses, employers, workers and unions through the creation of
a single nationally-consistent and modernised legislative regime. Research and
modelling by Access Economics has identified that the most significant cost to
business from the existing occupational health and safety system arises from
the duplication required to comply with regulatory differences across multiple
jurisdictions. With the implementation of a nationally harmonised system, this
duplication will be removed and there will be consistent regulation across the
country.
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Importantly, the ministerial council resolved that the model laws would come
into effect in each jurisdiction by 1 January 2012. This bill enacts the model act
in South Australia to meet this agreed timeline. Here in South Australia, local
consultation in the development of the bill has also been extensive. Stakeholders
contributed to the public consultation on the model act exposure draft through
the SafeWork SA Advisory Committee, which is a tripartite body representing
business, employer and union groups. Many South Australian business, employer
and union groups also made separate submissions to both the national review
process and during the public comment period for the model act.
The model act contained a number of jurisdictional notes which allowed
jurisdictions to include provisions to ensure its operation within the relevant legal,
judicial and other local frameworks. Those parts of the bill that are specific to
South Australia have been drafted and developed in close consultation with the
Safe Work SA Legislative Development Committee, a tripartite sub-committee
of the SafeWork SA Advisory Committee. Organisations directly affected by the
jurisdictional notes relating to local administrative and judicial arrangements
have also been directly consulted. These include the Industrial Relations Court
and Commission of South Australia, the District Court, the Attorney-General’s
Department and WorkCover SA.
…
I am proud to introduce this bill. It will ensure less complexity and red tape for
business, more certainty for employers and those who engage workers and,
through this, provide enhanced protection for workers wherever they work. The
bill will ensure greater mobility of the Australian workforce and less duplication
of regulation between states and territories. Through the inclusion of many
policy innovations, the bill strengthens the capacity of regulators to work with
businesses and workers to improve health and safety and reduce the tragedy of
workplace death and injury.
The bill will establish South Australia’s participation in a nationally consistent
system of work health and safety regulation, while at the same time maintain
the democratic oversight of this parliament, and the successful model of local,
tripartite consultation in this state. The bill is strong, flexible, innovative and
fair, and demonstrates what can be achieved through a mature, cooperative
federalism.’15
The Second Reading Speech assumed that there would be a nationally consistent
system but, as I have already mentioned, Victoria and Western Australia did not adopt
the harmonised laws.
Since the legislation commenced in the other jurisdictions, some amendments have
been made to the legislation.

15: South Australia, Parliamentary Debates, Legislative Council, 7 April 2011, 2544-2547 (B.V. Finnigan).
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SafeWork SA has three core functions which were described by the Executive
Director in the following terms:
‘...a small corporate services function, responsible for the administrative aspects
of the agency; an educator function, which exists to assist people to comply
with their Work Health and Safety Act obligations through education, support
and onsite advice; and a regulator function, which exists to enforce the Work
Health and Safety Act through a suite of compliance tools, including, but not
limited to, the issuance of notices to prohibit and/or improve work, expiations and
prosecutions.’16
SafeWork SA deals with diverse industries and as a consequence a wide range of
subject matter, including construction; manufacturing; retail; transport; utilities; primary
industries; community events; and major hazard facilities.

16: EXH 0438, p. 11.
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Most of the work undertaken by SafeWork SA relates to the WHS Act. However, in
addition to the functions arising under the WHS Act, SafeWork SA administers or
exercises powers and functions under other Acts and regulations, including:17
Mines and Works Inspection Act 1920

Mines and Works Inspection
Regulations 2013

Daylight Saving Act 1971

Daylight Saving Regulations 2009

Standard Time Act 2009
Shop Trading Hours 1977

Shop Trading Hours Regulations 2003

Employment Agents Registration Act
1993

Employment Agents Registration
Regulations 2010

Holidays Act 1910
Long Service Leave Act 1987

Long Service Leave Regulations 2017

Construction Industry Long Service
Leave Act 1987
Dangerous Substances Act 1979

⊲⊲ Dangerous Substances (General)
Regulations 2017
⊲⊲ Dangerous Substances (Fees)
Regulations 2017
⊲⊲ Dangerous Substances (Dangerous
Goods Transport) Regulations 2008

Explosives Act 1936

⊲⊲ Explosives (Security Sensitive
Substances) Regulations 2006
⊲⊲ Explosives Regulations 2011
⊲⊲ Explosives (Fireworks) Regulations
2016

In exercising its functions SafeWork SA engages with workers; employers; industry
groups; unions; victims of workplace incidents and their families; government
agencies; and members of the public.

17: EXH 0855.
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The main object of the WHS Act is to provide a nationally consistent framework to
secure the health and safety of workers and workplaces by protecting workers and
other persons against harm to their health, safety and welfare by the elimination or
minimisation of risks arising from work.18 The principle underlying that function is that
workers and other persons should be given the highest level of protection against
such harm from hazards and risks arising from work, or from specified types of
substances or plant, as is reasonably practicable.19
The WHS Act imposes health and safety duties on persons conducting businesses
or undertakings (PCBUs), officers of PCBUs, workers and other persons at the
workplace.20 Where a duty to ensure health and safety is imposed under the WHS
Act, that duty requires the elimination of risks to health and safety, so far as is
reasonably practicable, and if it is not reasonably practicable to eliminate those risks,
to minimise those risks as far as is reasonably practicable.21
What is reasonably practicable is identified in section 18 of the WHS Act.
Section 19 of the WHS Act addresses the primary duty of care which requires
a PCBU to ensure, so far as is reasonably practicable, the health and safety of
workers engaged by that person or of workers whose activities in carrying out
work are influenced by that person while the workers are at work in the business or
undertaking.22
There are further specific duties imposed upon PCBUs.23
The WHS Act deals with consultation, cooperation and coordination between persons
who have a duty under the Act;24 and imposes a duty on a PCBU to consult with
workers.25
The WHS Act identifies the nature of the consultation26 and where it is required.27

18: Work Health and Safety Act 2012 (SA) s 3(1)(a).
19: Work Health and Safety Act 2012 (SA) s 3(2).
20: Work Health and Safety Act 2012 (SA) Part 2 Divisions 2, 3 and 4.
21: Work Health and Safety Act 2012 (SA) s 17(1).
22: Work Health and Safety Act 2012 (SA) s 19(1).
23: Work Health and Safety Act 2012 (SA) ss 20-26.
24: Work Health and Safety Act 2012 (SA) Part 5 Division 1.
25: Work Health and Safety Act 2012 (SA) Part 5 Division 2.
26: Work Health and Safety Act 2012 (SA) s 48.
27: Work Health and Safety Act 2012 (SA) s 49.
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The WHS Act provides for the election of health and safety representatives and their
powers and functions;28 health and safety committees;29 issue resolution;30 the right of
a worker to cease unsafe work;31 and the rights of health and safety representatives
to direct that unsafe work cease32 and to issue provisional improvement notices.33
Discriminatory, coercive and misleading conduct is prohibited under the WHS Act.34
The WHS Act provides for both civil and criminal sanctions for persons who engage
in discriminatory or coercive conduct and for criminal sanctions for misleading
conduct.35
The WHS Act provides for persons to become the holders of WHS entry permits (a
WHS entry permit holder) and the rights associated with such a permit.36 In particular
it provides for the class of persons who can apply for such a permit.37
It provides those persons with the right of entry to a workplace and the manner in
which that right of entry can be exercised.38

2.4 The regulator
The Executive Director of SafeWork SA is the regulator under the WHS Act.39
The regulator may delegate to any body or person, a power or function under the
WHS Act.40
The regulator has a number of functions, including:
⊲⊲ monitoring and enforcing compliance
with the WHS Act
⊲⊲ conducting proceedings brought
under the WHS Act before a court or
tribunal

⊲⊲ providing advice and information
on work health and safety to duty
holders under the WHS Act and to the
community, and
⊲⊲ promoting and supporting education
and training on matters relating to
work health and safety.41

28: Work Health and Safety Act 2012 (SA) Part 5 Division 3.
29: Work Health and Safety Act 2012 (SA) Part 5 Division 4.
30: Work Health and Safety Act 2012 (SA) Part 5 Division 5.
31: Work Health and Safety Act 2012 (SA) Part 5 Division 6.
32: Work Health and Safety Act 2012 (SA) s 85.
33: Work Health and Safety Act 2012 (SA) Part 5 Division 7.
34: Work Health and Safety Act 2012 (SA) Part 6.
35: Work Health and Safety Act 2012 (SA) Part 6.
36: Work Health and Safety Act 2012 (SA) Part 7.
37: Work Health and Safety Act 2012 (SA) Part 7 Division 5.
38: Work Health and Safety Act 2012 (SA) Part 7 Divisions 2 and 3.
39: Work Health and Safety Act 2012 (SA) s 4.
40: Work Health and Safety Act 2012 (SA) s 154.
41: Work Health and Safety Act 2012 (SA) s 152. Functions also include collecting, analysing and
publishing statistics on work health and safety; fostering relationships; sharing information with other
regulators; and advising and recommending on the operation and effectiveness of the Work Health and
Safety Act 2012 (SA).
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Where the regulator has reasonable grounds to believe that a person is capable of
giving information, providing documents or giving evidence in relation to a possible
contravention of the WHS Act or that will assist the regulator to monitor or enforce
compliance with the WHS Act, the regulator has the power to compel that person’s
assistance by giving that person written notice43 in which notice the regulator may
require the person:
(a)

to give the regulator, in writing signed by the person (or in the case of a
body corporate, by a competent officer of the body corporate) and within
the time and in the manner specified in the notice, that information of which
the person has knowledge;

(b)

to produce to the regulator, in accordance with the notice, those
documents;

(c)

to appear before a person appointed by the regulator on a day, and at a
time and place, specified in the notice (being a day, time and place that are
reasonable in the circumstances) and give either orally or in writing that
evidence and produce those documents.44

A failure to comply with that notice is an offence under the Act.45
A PCBU is required to notify the regulator of the death of a person, a serious injury or
illness of a person or a dangerous incident.46
Failure to immediately notify the regulator after the PCBU becomes aware of a
notifiable incident arising out of the conduct of the business or undertaking is an
offence.47

42: Work Health and Safety Act 2012 (SA) s 153.
43: Work Health and Safety Act 2012 (SA) ss 155(1)-155(2).
44: Work Health and Safety Act 2012 (SA) s 155(2).
45: Work Health and Safety Act 2012 (SA) s 155(5).
46: Work Health and Safety Act 2012 (SA) ss 35, 38. ‘Serious injury or illness’ is defined in section 36 of
the Work Health and Safety Act 2012 (SA). ‘Dangerous incident’ is defined in s 37 of the Work Health and
Safety Act 2012 (SA).
47: Work Health and Safety Act 2012 (SA) s 38.
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The regulator has the power ‘to do all things necessary or convenient to be done
for or in connection with the performance of its functions’, including all powers and
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2.5 Inspectors
Section 156 of the WHS Act empowers the regulator to appoint inspectors who may
be any one of:
⊲⊲ a public sector employee employed
under the Public Sector Act 2009
⊲⊲ the holder of a statutory office

⊲⊲ a person appointed as an inspector
or authorised officer under a
corresponding WHS law,48 or
⊲⊲ a person in a prescribed class of
persons.49

The regulator has the power to end or suspend the appointment of an inspector.50
Apart from a person being appointed by the regulator, the following are deemed to
have been appointed as inspectors under the WHS Act:
⊲⊲ an inspector of mines under the Mines
Works and Inspection Act 1920

⊲⊲ an inspector under the Petroleum
(Submerged Lands) Act 1982

⊲⊲ an inspector under the Offshore
Minerals Act 2000

⊲⊲ a person exercising statutory powers
under another Act brought within the
ambit of section 156(2) by regulation51

⊲⊲ an authorised officer under the
Petroleum and Geothermal Energy
Act 2000

The regulator must give an inspector an identity card which must be produced
for inspection upon request.52 If a person ceases to be an inspector, that person
must return the identity card to the regulator as soon as possible.53 The regulator
may suspend or end the appointment of an inspector.54 Alternatively a person’s
appointment ends when the person ceases to be eligible for appointment as an
inspector.55
An inspector has a statutory duty to give written notice to the regulator of any
interests (pecuniary or otherwise) that conflict or could conflict with the proper
performance of the inspector’s functions.56 The regulator has a statutory duty, where
the regulator considers it appropriate, to direct an inspector to not deal, or cease
dealing, with a matter if there is a potential conflict of interest.57

48: ‘Corresponding WHS Law’ is defined pursuant to section 4 of the WHS Act to include a number of other
Acts including, but not limited to, the Dangerous Substances Act 1979 (SA), the Explosives Act 1936 (SA),
the Fair Work Act 1994 (SA) and the Offshore Minerals Act 2000 (SA).
49: Work Health and Safety Act 2012 (SA) s 156(1). I note that no class of persons has been prescribed by
regulation to my understanding.
50: Work Health and Safety Act 2012 (SA) s 159(1).
51: Work Health and Safety Act 2012 (SA) s 156(2).
52: Work Health and Safety Act 2012 (SA) s 157(1). Regulation 700 of the Work Health and Safety
Regulations 2012 (SA) provides that an identity card must include a recent photo of the inspector, the
inspector’s signature, the date on which the inspector’s appointment ends, any conditions the inspector’s
appointment is subject to, including the kinds of workplaces in relation to which the inspector may exercise
his or her compliance powers.
53: Work Health and Safety Act 2012 (SA) s 158(3).
54: Work Health and Safety Act 2012 (SA) s 159(1).
55: Work Health and Safety Act 2012 (SA) s 159(2).
56: Work Health and Safety Act 2012 (SA) s 158(1).
57: Work Health and Safety Act 2012 (SA) s 158(2).
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‘The inspector has a general
power... to enter any place
that is, or the inspector
reasonably suspects is,
a workplace.’

An inspector has, broadly speaking, two kinds
of functions.58 The first is to provide information
and advice about compliance with the WHS Act
and to assist in the resolution of work health and
safety issues at workplaces, and issues relating
to access to workplaces including by exercising
a right of entry. The second function is to enforce
compliance with the WHS Act and to investigate
contraventions of the WHS Act and assist in the prosecution of offences under the
WHS Act.
An inspector’s compliance powers are subject to any conditions specified in the
inspector’s instrument of appointment.59
When exercising a compliance power the inspector is subject to the regulator’s
direction.60

The inspector has a general power under section 163 to enter any place that is, or
the inspector reasonably suspects is, a workplace.61 No other threshold requirements
need to be met before the inspector exercises the power of entry. Notice to or
consent of the relevant PCBU is not required prior to entry.62 However as soon as
practicable after entry, an inspector must take reasonable steps to notify the relevant
PCBU of the entry and the purpose for it.63
An inspector is entitled to have another person accompany the inspector entering the
workplace to assist the inspector.64

2.5.2 POWERS OF ENTRY, SEARCH AND SEIZURE
If an inspector suspects that a particular thing or activity may provide evidence of
an offence against the WHS Act and that evidence is, or may be within the next 72
hours, at a particular place the inspector may apply to a magistrate to obtain a search
warrant for that place.65 Except in cases of urgency, the application must contain the
grounds for the search warrant and be sworn by the inspector.66 The magistrate may
refuse to consider the application unless the inspector gives the magistrate all of the
information the magistrate requires and in the manner the magistrate requires.67

58: Work Health and Safety Act 2012 (SA) s 160.
59: Work Health and Safety Act 2012 (SA) s 161.
60: Work Health and Safety Act 2012 (SA) s 162.
61: Work Health and Safety Act 2012 (SA) s 163(1). Section 8 defines ‘workplace’ to include any place where
work is carried out for a business or undertaking and any place a worker goes while at work, including on
vehicles, vessels, aircrafts or structures on land or water.
62: Work Health and Safety Act 2012 (SA) ss 163(2), 164(1).
63: Work Health and Safety Act 2012 (SA) ss 164(1)-164(2), pursuant to (2)(a) to (c) the relevant persons
include the person conducting a business or undertaking at the workplace, the person with management
or control of the workplace and any health and safety representative for workers carrying out work for that
business or undertaking at the workplace.
64: Work Health and Safety Act 2012 (SA) s 166(1).
65: Work Health and Safety Act 2012 (SA) ss 167(1), 167(4).
66: Work Health and Safety Act 2012 (SA) s 167(2). See subsection (6) for the process for urgent search
warrants.
67: Work Health and Safety Act 2012 (SA) s 167(3).
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The WHS Act also provides a procedure for an inspector to make an urgent
application for a search warrant.68
A search warrant when issued needs to contain the following information:
(a)

that a stated inspector may, with necessary and reasonable help and force,
enter the place and exercise the inspector’s compliance powers; and

(b)

the offence for which the search warrant is sought; and

(c)

the evidence that may be seized under the search warrant; and

(d)

the hours of the day or night when the place may be entered; and

(e)

the date, within 7 days after the search warrant’s issue, that the search
warrant ends.69

Prior to entering a place pursuant to a search warrant, unless immediate entry is
required to ensure the safety of a person or the effective execution of the warrant,
the inspector must announce that he or she is authorised to enter the place and give
a person at the place the chance to allow entry.70
Once the inspector has executed the search warrant the inspector must produce his
or her identity card for inspection and provide a person who has or appears to have
management or control of the place a copy of the warrant.71
The WHS Act invests an inspector with general powers if the inspector enters a
workplace using the power of entry given by section 163:
(a)

inspect, examine and make inquiries at the workplace;

(b)

inspect and examine anything (including a document) at the workplace;

(c)

bring to the workplace and use any equipment or materials that may be
required;

(d)

take measurements, conduct tests and make sketches or recordings
(including photographs, films, audio, video, digital or other recordings);

(e)

take and remove for analysis a sample of any substance or thing without
paying for it;

(f)

require a person at the workplace to give the inspector reasonable help to
exercise the powers under (a) to (e);

(g)

exercise any compliance power or other power that is reasonably
necessary to be exercised by the inspector for the purposes of the Act.72

68: Work Health and Safety Act 2012 (SA) s 167(6).
69: Work Health and Safety Act 2012 (SA) s 167(5).
70: Work Health and Safety Act 2012 (SA) s 168. This power may also be exercised by an assistant.
71: Work Health and Safety Act 2012 (SA) s 169.
72: Work Health and Safety Act 2012 (SA) s 165(1). ‘Compliance powers’ are defined as the ‘functions and
powers conferred on an inspector under this Act’: section 4. Therefore it may mean providing information
and advice about compliance with the WHS Act, assisting in the resolution of a work health and safety
issue, issuing an improvement notice etc.
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As well as those general powers, an inspector, who enters a workplace using the
power given by section 163 or the power contained in a search warrant, may also
exercise specific powers:
(a)

require a person at the workplace to tell the inspector who has custody of,
or access to, a document; or

(b)

require a person who has custody of, or access to, a document to produce
that document to the inspector while they are at the workplace or within a
specified period; or

(c)

require a person at the workplace to answer any questions put by the
inspector subject to the operation of s 172.74

Where appropriate, or upon the request of the interviewee, the interview referred to
in (c) above should be in private.75
An inspector has the power to copy and retain documents given to him or her in
accordance with the WHS Act.76
An inspector, if acting under general powers of entry, is empowered to seize
anything, including a document, at the place if the inspector reasonably believes the
thing is evidence of an offence against the WHS Act.77
If the inspector is acting under a search warrant the inspector is empowered to seize
the evidence for which the warrant was issued.78
An inspector is empowered to seize anything that is evidence of an offence against
the Act where seizure is necessary to prevent the thing being hidden, lost or
destroyed or used to continue to repeat the offence.79
If the inspector enters a workplace and believes that the workplace or part thereof, or
any plant, substance or structure is defective or hazardous to a degree likely to cause
serious injury, illness or a dangerous incident, the inspector may seize the workplace,
plant, substance or structure.80
The inspector is given powers to support the seizure.81

73: Work Health and Safety Act 2012 (SA) s 165(2).
74: Work Health and Safety Act 2012 (SA) s 171(1). Section 172 excuses a person from answering a question
or providing information or a document on the grounds that the answer to the question or the information
or document may tend to incriminate that individual or expose the individual to a penalty.
75: Work Health and Safety Act 2012 (SA) s 171(3).
76: Work Health and Safety Act 2012 (SA) s 174.
77: Work Health and Safety Act 2012 (SA) s 175(1).
78: Work Health and Safety Act 2012 (SA) s 175(2).
79: Work Health and Safety Act 2012 (SA) s 175(3).
80: Work Health and Safety Act 2012 (SA) s 176.
81: Work Health and Safety Act 2012 (SA) s 177.
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mentioned in section 165(1)(f) commits an offence if that person without reasonable
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Where an inspector:
⊲⊲ finds a person committing an offence
against the Act
⊲⊲ finds a person in circumstances that
lead, or the inspector has information
that leads, him or her to reasonably
suspect the person has committed an
offence against the Act, or

⊲⊲ reasonably believes that a person
may be able to assist in the
investigation of an offence against the
Act

the inspector may require the person to provide the person’s name and residential
address.82
In doing so, the inspector must provide a reason for the giving of the requirement to
provide the information and warn the person that it is an offence to fail to provide that
information.83 The inspector can request evidence that the information is correct if the
inspector reasonably believes the information given is false.84
The WHS Act allows for the inspector to be accompanied by an assistant where
necessary and the assistant may do things to assist the inspector to exercise his or
her compliance powers and anything done lawfully by the assistant is taken to have
been done by the inspector.85

82: Work Health and Safety Act 2012 (SA) s 185(1).
83: Work Health and Safety Act 2012 (SA) s 185(2).
84: Work Health and Safety Act 2012 (SA) s 185(3).
85: Work Health and Safety Act 2012 (SA) s 166.
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2.6.1 ENFORCEMENT MEASURES - NOTICES
An inspector has the power to issue notices under the WHS Act to enforce the
WHS Act without proceeding to a prosecution of the person to whom the notice is
directed for a contravention. There are three types of notices which can be issued by
inspectors:86 87 88
Improvement
notices

Improvement notices are issued when an inspector
reasonably believes a person is contravening the WHS Act
or has contravened the WHS Act in circumstances that make
it likely that the contravention will continue or be repeated.
Improvement notices require a person to either remedy
the contravention, prevent the likely contravention from
occurring or remedy the things or operations causing the
contravention or likely contravention. Failure to comply with
an improvement notice constitutes an offence.86

Prohibition
notices

Prohibition notices are issued when an inspector reasonably
believes that an activity is occurring, or may occur, at a
workplace that does or will involve a serious risk to the
health or safety of a person emanating from an immediate
or imminent exposure to a hazard. An inspector may give
the person who has control over the activity a direction
prohibiting the carrying on of the activity, or the carrying
on of the activity in a specified way, until the inspector is
satisfied the matter that gives or will give rise to the risk has
been remedied. Failure to comply with a prohibition notice
constitutes an offence.87

Non-disturbance
notices

Non-disturbance notices are issued to a person with
management or control of a workplace if the inspector
reasonably believes that it is necessary to do so in order to
facilitate the exercise of his or her compliance powers. A
non-disturbance notice may require a person to preserve a
site at which a notifiable incident has occurred or prevent
the disturbance of a particular site (including plant) in other
circumstances. Failure to comply with a non-disturbance
notice is an offence.88

There are particular requirements for notices as set out in sections 202 to 210 of the
WHS Act.89

86: Work Health and Safety Act 2012 (SA) ss 191-194.
87: Work Health and Safety Act 2012 (SA) ss 195-197.
88: Work Health and Safety Act 2012 (SA) ss 198-201. A non-disturbance notice must set out a specified
time period.
89: Those sections include the power for an inspector to include recommendations in a notice (failure to
comply with a recommendation is not an offence) or make changes to a notice.
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Where a person fails to comply with a prohibition notice the regulator, after giving
written notice of the fact, may take reasonable remedial action to make the workplace
or situation safe.90 The regulator may also apply to the South Australian Employment
Tribunal (SAET) for an injunction to compel a person to comply with a notice or to
restrain a person from contravening a notice.91

2.6.2 WHS UNDERTAKINGS
Part 11 of the WHS Act provides for written undertakings (WHS undertakings) to be
given by a person in connection with the contravention or alleged contravention
of the WHS Act to allow that person to avoid prosecution for offences by giving a
commitment to improve the circumstances or practices that led to the contravention
or alleged contravention of the Act.92
The regulator has a discretion to accept a WHS undertaking93 but if a WHS
undertaking is accepted the regulator must give written notice to the person, detailing
the reasons for exercising the discretion to accept a WHS undertaking.94 That notice
must also be published on the SafeWork SA website.95
If a person contravenes a WHS undertaking the regulator may apply to the
Magistrates Court for an order and if the Court is satisfied that the WHS undertaking
has been contravened the Court may impose a penalty and make an order directing
that the person comply with a WHS undertaking or make an order discharging the
undertaking.96
If a WHS undertaking is in effect, the regulator cannot bring proceedings against
the person for a contravention of the WHS Act to which the undertaking relates.97
If a person complies with that person’s WHS undertaking no further proceedings
can be brought by the regulator in relation to the contravention the subject of
the undertaking.98 A WHS undertaking can also be accepted as a settlement in
proceedings already issued. The regulator can accept an undertaking before
proceedings are finalised, in which case the regulator must discontinue the
proceedings.99 However, if a person breaches a WHS undertaking, proceedings can
be taken both in relation to that breach and in relation to the underlying contravention
of the Act itself.100

90: Work Health and Safety Act 2012 (SA) s 211.
91: Work Health and Safety Act 2012 (SA) s 215.
92: See, Work Health and Safety Act 2012 (SA) s 222. A WHS undertaking cannot be accepted in relation
to a Category 1 offence: Work Health and Safety Act 2012 (SA) s 216(2).
93: Work Health and Safety Act 2012 (SA) s 216(1).
94: Work Health and Safety Act 2012 (SA) s 217(1).
95: Work Health and Safety Act 2012 (SA) s 217(2). The website refers to WHS undertakings as
‘enforceable undertakings’. There were four accepted throughout 2017 and three so far in 2018:
EXH 0856.
96: Work Health and Safety Act 2012 (SA) s 220. That section also allows for the court to make further
orders including costs.
97: Work Health and Safety Act 2012 (SA) s 222(1).
98: Work Health and Safety Act 2012 (SA) s 222(2).
99: Work Health and Safety Act 2012 (SA) ss 222(3)-222(4).
100: Work Health and Safety Act 2012 (SA) s 220(4).
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If an expiation fee is fixed by or under an Act, regulation or by-law in respect of an
offence, an expiation notice may be given to a person alleged to have committed an
offence and the alleged offence may be expiated in accordance with the Expiation of
Offences Act 1996.101
The WHS Regulations provide that an inspector may issue an expiation notice with
respect to certain offences under the WHS Act and WHS Regulations.102
In general terms, if an expiation notice is issued, the alleged offender is not liable
to prosecution for the offence to which the expiation notice relates or any other
expiable offences arising out of the same incident.103

2.6.4 PROSECUTIONS
Prosecutions may be brought by the regulator or an inspector with the written
authorisation of the regulator.104 A statutory obligation is placed on the regulator to
publish general guidelines in relation to the prosecution of offences under the WHS
Act and the acceptance of WHS undertakings.105
Prosecutions under the WHS Act are brought in the South Australian Employment
Court (SAEC).106 However, where a person is found guilty of an indictable offence and
the SAEC determines that the fine to be imposed will exceed $300,000 the SAEC
may remand the defendant for sentencing in the District Court.107
Under the WHS Act offences for a breach of a health and safety duty fall into one of
three categories.108 Category 1 offences relate to conduct that exposes an individual
to whom a health and safety duty is owed to a risk of death or serious injury or illness
and the person is reckless as to that risk.109 Category 2 offences relate to a failure to
comply with a health and safety duty and that failure exposes an individual to a risk of
death or serious injury or illness.110 Category 3 offences relate to a failure to comply
with a health and safety duty.111
Under the WHS Act, a person may enquire as to how SafeWork SA is exercising its
prosecutorial functions. Pursuant to section 231 of the WHS Act, where a person
considers that a particular act, matter or thing constitutes an offence falling into
either Category 1 or 2 and no prosecution has been brought within six months of the
occurrence of that act, matter or thing, the person may make a written request that a
prosecution be brought. Upon such a request the regulator must advise the person
in writing whether the investigation is complete and whether a prosecution has or will
be brought and, if one is not to be brought, provide reasons why.112
101: Expiation of Offences Act 1996 (SA) s 5(1).
102: Work Health and Safety Regulations 2012 (SA) regs 703, 704. See also, Expiation of Offences Act 1996
(SA) s 6(3)(c). Discussion with SafeWork SA during the course of this evaluation suggests this power is not
regularly exercised.
103: Expiation of Offences Act 1996 (SA) s 15(1).
104: Work Health and Safety Act 2012 (SA) s 230(1). The written authorisation may be general or relate to a
particular case.
105: Work Health and Safety Act 2012 (SA) s 230(3). The guidelines currently published on the website are
dated January 2013 and June 2018 respectively.
106: Work Health and Safety Act 2012 (SA) s 230.
107: Work Health and Safety Act 2012 (SA) s 230(4).
108: What constitutes a ‘health and safety duty’ is set out in Part 2, Divisions 2 to 4 of the WHS Act: Work
Health and Safety Act 2012 (SA) s 30.
109: Work Health and Safety Act 2012 (SA) s 31.
110: Work Health and Safety Act 2012 (SA) s 32.
111: Work Health and Safety Act 2012 (SA) s 33.
112: This must be done within 3 months: Work Health and Safety Act 2012 (SA) s 231(2).
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The regulator must also advise the person who the applicant believes committed the
offence of the application and the regulator’s response to it.113
Where no prosecution is to be brought the regulator must advise the person that a
request can be made for the Director of Public Prosecutions (DPP) to consider the
matter and, if so requested, must refer the matter to the DPP within one month of the
request.114 The DPP is required to respond to that request within one month, indicating
whether proceedings should be brought.115 The advice from the DPP must be
provided to both the applicant and the person who the applicant believes committed
the offence.116
Where the regulator declines to follow the advice of the DPP, he must provide written
reasons for doing so to the applicant and the person who the applicant believes
committed the offence.117

2.6.5 WHS ENTRY PERMITS AND CIVIL PENALTIES
Pursuant to section 131 of the WHS Act a union can apply to the SAET for the issue of
a WHS entry permit to a person who is an official of the union. Union officials need
to have particular training and must hold an entry permit under the Fair Work Act.118 A
WHS entry permit allows for the holder to enter a worksite for any of the reasons set
out in sections 117 or 121.
Where a WHS entry permit holder seeks to enter a worksite to inquire about
suspected contraventions of the WHS Act, the WHS entry permit holder must
give consideration as to whether it is reasonably practicable to give notice to the
Executive Director before exercising the power and, if it is reasonably practicable,
provide notice in accordance with the WHS Regulations.119 The regulations set out the
form of such a notice.120
There are a number of offences within the WHS Act which are categorised as WHS
Civil Penalty Provisions. Broadly speaking, these provisions relate to WHS entry
permit holders.
Proceedings for the contravention of WHS Civil Penalty Provisions can be brought by
either the regulator or an inspector who has been given written authorisation to do
so.121
As well as bringing proceedings for a contravention, inspectors can also be asked
by the parties involved to resolve disputes that arise about the exercise or purported
exercise of a WHS entry permit holder’s right of entry and a party which disputes
that right.122 The SAET can also deal with such a dispute on application by a relevant
person or the regulator.123

113: Work Health and Safety Act 2012 (SA) s 231(2)(b).
114: Work Health and Safety Act 2012 (SA) s 231(3).
115: Work Health and Safety Act 2012 (SA) s 231(4).
116: Work Health and Safety Act 2012 (SA) s 231(5).
117: Work Health and Safety Act 2012 (SA) s 231(6).
118: Work Health and Safety Act 2012 (SA) ss 124, 131(2). Either the Fair Work Act 1994 (SA) or the Fair Work
Act 2009 (Cth).
119: Work Health and Safety Act 2012 (SA) s 117(3).
120: See, Work Health and Safety Regulations 2012 (SA) regs 27, 28.
121: Work Health and Safety Act 2012 (SA) s 260.
122: Work Health and Safety Act 2012 (SA) s 141.
123: Work Health and Safety Act 2012 (SA) s 142.
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Chapter three:
Organisational structure
& direction
3.1 Organisational structure
SafeWork SA has been the subject of a number of restructures in recent years. I
will explain the current organisational structure. I will later discuss the problems
associated with the separation of the educator arm and regulatory arm which
occurred in 2016 and describe the structure of the inspectorate. I will also discuss
SafeWork SA’s organisational structure in the context of its licensing functions.

3.1.1 CURRENT ORGANISATIONAL STRUCTURE
The current organisational structure of SafeWork SA is set out in Appendix 2.
As at September 2018 SafeWork SA had 186.4 full time equivalent (FTE) staff.124 There
were 97.57 FTEs within the regulatory arm; 76.13 FTEs within the educator arm; and
12.70 FTEs who were executives or support staff.125
Within SafeWork SA there were 89 inspectors who had been appointed by the
regulator pursuant to section 156 of the WHS Act (authorised inspectors).126 Those
authorised inspectors have either been assigned to an inspectorate industry team or
appointed as investigators.
A review of the team structures is presently occurring as part of a change program
implemented by the current Executive Director.

3.1.2 SEPARATION OF THE EDUCATOR ARM AND THE REGULATORY
ARM
3.1.2.1 Background
In 2015, the former Minister for Industrial Relations (the Hon. John Rau MP) consulted
with the community regarding a proposal to restructure SafeWork SA and as a
consequence proposed a new structure.127

124: EXH 0839, p. 1.
125: EXH 0839, p. 1.
126: EXH 0839, p. 2.
127: Derived from EXH 0049, p. 5.
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The original proposed restructure was explained by the former Minister in his
consultation paper:
‘Employer and union advocates have different views about whether education
or enforcement is the best way to help reduce workplace injuries. Feedback
suggests that many employers fear asking SafeWork SA for help because a visit
from an inspector may lead to compliance action against them.
It is time for the regulator to establish a culture of responsiveness, accountability,
efficiency and effectiveness. We need a highly trained, industry focussed,
experienced team of inspectors. Inspectors should be assigned to specific
industries and geographical locations to ensure consistent approaches to
regulation in each sector. These inspectors should be supported by strong and
consistent operational policies and direction. The regulator should be respected,
but not feared.
The Return To Work reforms provide the right time to revisit the approach to
delivering work health and safety functions in this State with a view to creating a
modern, flexible and responsive regulator that prevents workers getting injured
and meets the needs of twenty first century workplaces and of those doing
business and working in South Australia.’ 128

128: EXH 0049, p. 4.
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The proposed restructure had an educator section outside SafeWork SA reporting
directly to the Chief Executive of the Attorney-General’s Department and indirectly to
ReturnToWorkSA rather than the regulator, although the proposal had the Workplace
Safety Support Unit reporting indirectly to the regulator.
On 1 July 2016 SafeWork SA was restructured. However, the restructure which
occurred differed from that which was originally proposed and provided for a
regulator headed by the Chief Inspector and an educator headed by the Director
Business Operations/Customer Services both of whom reported to the Executive
Director. ‘Regulator’ was used in a different sense to the definition in the WHS
Act. The Executive Director is of course the regulator under the WHS Act.129 The
restructure took the following form:130

EXECUTIVE
DIRECTOR

THE REGULATOR
CHIEF INSPECTOR

THE EDUCATOR
DIRECTOR BUSINESS OPERATIONS
/ CUSTOMER SERVICE

Mr Rau described the model in the following terms:131
‘Essentially, SafeWork SA will be split into two clear operational units – a regulator
and an educator. The regulator will be made up of industry teams and will be
staffed solely by inspectors. The educator will contain a group of work health and
safety consultants and a communications and community engagement team.
The separation of compliance and education functions will allow the regulator
to focus on ensuring that the laws are not being breached and where they are,
that suitable enforcement action is taken. The model will allow educators, who
will not be inspectors to concentrate all of their efforts on providing support to
workplaces.
…
This model separates SafeWork SA’s education functions from its compliance and
enforcement functions into two separate and discrete units:
•

An Educator; and

•

A Regulator.

The Educator will contain NO inspectors at all.
The Regulator will be staffed ONLY by inspectors.
129: Work Health and Safety Act 2012 (SA) s 4.
130: Derived from EXH 0048, p. 2.
131: EXH 0048, p. 1.
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But this is not just about structural change.
This separation of education and compliance functions will deliver a business
transformation where people will not get bogged down with legal jargon and
complicated processes.
Instead they will receive practical support and advice on how to comply with
the law from the educator AND they will experience strong, fair and consistent
responses to non-compliance from the regulator.’132
3.1.2.2 The educator arm and regulatory arm in practice
The role of the advisors in the educator arm and that of the inspectors in the
regulatory arm are described on the SafeWork SA website:
‘We have work health and safety advisors to help educate you on your rights and
responsibilities as well as health and safety inspectors who investigate workplace
incidents.
…
Workplace advisory service
We’re committed to safe workplaces for all South Australians by providing
information, support and advice to improve workplace safety for everyone.
Our advisory service delivers tailored face-to-face support and practical advice
based on a workplace’s industry, size, risk and complexity.
Our advisors can visit your workplace to help you understand your work health
and safety responsibilities as well as provide practical support to improve your
systems, practices and general approach to safety.
Our advisors have no inspector powers so you can be comfortable asking us for
help.
Whether you are a worker, an employer or a Health and Safety Representative,
our advisors are available to answer your questions.
Health and safety inspectors
As a regulator, we are responsible for ensuring work health and safety and public
safety standards are met. Our inspectors provide support to help businesses and
industries improve work health and safety practices. Inspectors are there to make
sure that you stay safe and will notify you if a health and safety issue has been
detected in your industry.
Unfortunately incidents do happen. If breaches of laws are detected, inspectors
will take the appropriate action to ensure health and safety issues do not occur in
future.’133

132: EXH 0048, pp. 1-2.
133: EXH 0857.
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the Executive Director of SafeWork SA.
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The educator arm is comprised of a Communication and Education Services Team,
a Customer Services Team and a Workplace Advisory Service Team, which are
collectively responsible for ‘communication, community engagement services,
[work health and safety] workplace and industry consultation services, licensing and
customer services in line with [work health and safety], industrial relations and public
safety legislation.’134
The focus of the educator arm is to proactively educate and communicate with
workers, employers, health and safety representatives and representatives from
industry and unions.135 The educator arm assists those stakeholders to understand
the legislative requirements and how compliance with those requirements will be
measured.136
In doing so, the educator arm provides advice; prepares publications; delivers
presentations; runs awareness campaigns; and makes books and other resources
available in hardcopy and electronically.
None of the staff in the educator arm are inspectors for the purposes of the WHS Act.
That was of course fundamental to the restructure.137
The regulatory arm is primarily staffed with persons who have been appointed as
inspectors,138 which entitles them to exercise the discretionary powers mentioned
earlier.
The regulatory arm is focused on enforcing compliance with legislation administered
by SafeWork SA as well as conducting investigations.139
The teams in the regulatory arm enforce compliance with the WHS Act but also
address compliance with other legislation, such as the Explosives Act 1936 and the
Dangerous Substances Act 1979.
The Investigation Team forms part of the regulatory arm and is primarily staffed by
inspectors who investigate incidents arising under the broad range of legislation
administered by SafeWork SA and also mentioned earlier in this report.140
Staff in both the educator arm and the regulatory arm report to the Executive Director
who, as I have mentioned, is the regulator for the purposes of the WHS Act.141
The Help Centre is part of the educator arm and is the primary contact point for
SafeWork SA’s stakeholders.142 Upon receipt of a telephone call, email, letter or
online form, the Help Centre directs the matter to the relevant arm of SafeWork SA.
Notifications of incidents are directed to the regulatory arm, while requests for advice
or information are directed to the educator arm.143
The staff in both arms have access to the electronic system, InfoNET. However, some
staff also store information on a network drive which cannot be accessed by staff in
the other arm.144

134: EXH 0055, p. 4; EXH 0003.
135: EXH 0055, p. 4.
136: EXH 0055, p. 4.
137: EXH 0438, p. 17.
138: See, EXH 0006-EXH 0010.
139: EXH 0055, p. 5.
140: EXH 0014.
141: Work Health and Safety Act 2012 (SA) s 4.
142: EXH 0918.
143: EXH 0918.
144: EXH 0435, p. 6.
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There are inspectors in the regulatory arm who also act as educators despite the
current organisational structure. One staff member who works in a specialised area
must be both an educator and a regulator, especially in relation to small businesses,
as there is no one in the educator arm who has that staff member’s expertise to
provide the information.145
Regional inspectors also described themselves as educators. For example:
•

‘For us in the regional areas, we provide that education where we can. We
still say call the educator. But they say we want to know.’146

•

‘I am regularly conducting tasks on behalf of the Educator including delivery
of information sessions to stakeholder groups such as Industry groups,
Health and Safety Reps, and first year apprentices. I provide counter and
phone customer service delivery to back up and support local customer
service staff, and provide coverage in their absence.’147

3.1.2.3 Opinions about the current structure
Some staff and interested parties spoke positively of the rationale behind the
restructure and its practical operation.
One staff member said:
‘I think [the division of the educator arm and regulatory arm] is working from
what I hear. The educator role is growing. People are finding the agency more
approachable. There has always been the concept of big bad regulator.’148
A different staff member informed me that the establishment of the Workplace
Advisory Service Team has resulted in a tenfold increase in the number of businesses
requesting services offered by SafeWork SA’s educator arm.149 It was said that:
‘Reaching a tenfold greater number of businesses and changing the perception
of SafeWork SA to create greater engagement could potentially raise the level of
safety in South Australia by a greater degree than by returning to an unsuccessful
model.’150
Mr Szakacs who represented SA Unions said at a public hearing:
‘I should comment that there were public submissions sought on the question
of separating the education and inspectorate functions. That was a proposition
that SA Unions and various unions supported. We did so on the basis we think
they’re quite distinct but intertwined benefits that both bring to the maintenance,
prevention and prosecution of workplace safety.
Insofar as the structural changes have taken place, my advice is to date that there
hasn’t been enough water under the bridge to see how the net benefits of that
have played out sufficiently, but we do support the continued separation of those
functions.’151
145: EXH 0918.
146: EXH 0918.
147: EXH 0918.
148: EXH 0918.
149: EXH 0918.
150: EXH 0918.
151: EXH 0443, p. 6.
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The separation between the educator arm and the regulatory arm in practice is not
always as sharply defined as originally envisaged.
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The PSA submitted that ‘the separation of the Educator and Regulator function
has not been accompanied with proper planning or implementation to ensure
communication, training and responsibilities are clear’.152
The Help Centre staff form part of the educator arm but undertake work for the
regulatory arm. Some staff from that team perceive themselves as being ‘stuck in the
middle’.153
While a number of staff understood the reasons for the 1 July 2016 restructure which
resulted in the separation of the educator and regulatory arms, they questioned the
value and utility of the restructure.154
The workplace regulators in Victoria and Western Australia have not split the
education and regulatory functions. WorkSafe Victoria decided not to split those
functions as it viewed the two roles as dual roles.155 It was of the opinion that
education goes hand in hand with compliance and enforcement and the inspectors
undertake both education and regulation.156
3.1.2.4 Communication between the educator arm and the regulatory arm
The restructure resulted in a physical separation of
the educator arm and the regulatory arm which are
now located on different floors at the head office at
Keswick.157

‘The physical separation
between the educator
and regulatory arms has,
at times, delayed the
transfer of information
from the Help Centre to
the inspectors.’

The physical separation between the educator and
regulatory arms has, at times, delayed the transfer of
information from the Help Centre to the inspectors.
When the Help Centre receives notification of a
workplace fatality, the Help Centre staff contact the
inspectorate by telephone.158 My evaluation team
was told that the Help Centre used to find it easier
to contact inspectors because the Help Centre was located on the same floor as the
inspectors.159 The physical separation of the educator arm and the regulatory arm
has resulted in Help Centre staff making up to four phone calls before being able to
speak to an inspector.160
The Executive Director addressed communication between the two arms in a letter
dated 16 July 2018:

‘There is no formal documented process for sharing information between
Regulator and Educator. As I explained in my submission, the Educator has no
powers, so when they go out on site they are unable to action any compliance
tools in relation to the WHS Act. The objective of creating the Educator was to
encourage an organisation to be compliant and obtain further information about
how to be compliant with the WHS Act without fear of a sanction. However, if an
employee from the Educator goes out on site and observes an unsafe practice,
there is no formal way or system for SafeWork SA to capture this information and
inform the Regulator of that unsafe practice.
152: EXH 0397, p. 6.
153: EXH 0918.
154: EXH 0918.
155: EXH 0541.
156: EXH 0541.
157: EXH 0918.
158: EXH 0918.
159: EXH 0918.
160: EXH 0918.
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I have been advised that at the time of the split, work was supposed to be
undertaken to ensure that this risk was addressed. However, when asking staff
and management further questions about this, many are unable to advise of
how this risk has ever been addressed. I can confirm that there is no practice
or process in place to address this, which concerns me greatly. We are now
addressing the gap by identifying a process to ensure Advisors within the
Educator inform the relevant team in the Regulator of unsafe practices within a
workplace visited by the Educator function.’161
Following the separation of the educator arm and the regulatory arm a small team
was established to draft a document about the interactions between the two arms.162
A document was prepared and considered by management, but has not been
approved.163
There does not appear to be a consistent approach or understanding amongst staff,
including the executive, as to what particular information received by the educator
arm should be provided to the regulatory arm. This is unsurprising given the lack of
documentation about SafeWork SA’s policy position.
A senior leader in the educator arm explained that the educator had to be clear
in dealing with the industry stakeholders that the educator would not pass on
information to the regulatory arm.164
Another senior member of the educator arm said that the general rule is that the
educator does not ‘dob in’ a PCBU to the inspectorate.165
After an advisor in the educator arm visits a workplace, the
advisor prepares an Advisory Visit Report which is provided
to the PCBU.166 If serious work health and safety risks are
identified by the advisor, the Advisory Visit Report will
highlight those risks as requiring action.167 I was informed
that the regulator who brought about the separation of the
functions thought that the provision of an Advisory Visit
Report to the PCBU would mitigate the regulator’s risk.168

‘Staff in the educator
arm do not ordinarily
convey information
regarding serious work
health and safety risks
to inspectors.’

It would appear on the information my team has received
that there is little communication between the educator
and regulatory arms. Staff in the educator arm do not ordinarily convey information
regarding serious work health and safety risks to inspectors.169 Some of the staff see
the two arms as operating as separate entities.170

161: EXH 0836, p. 2. In this quote, the Executive Director has used ‘the Regulator’ to mean the regulatory
arm of SafeWork SA.
162: EXH 0918.
163: EXH 0918; EXH 0832, p. 2.
164: EXH 0918.
165: EXH 0918.
166: EXH 0435, pp. 5-6.
167: EXH 0435, p. 5; EXH 0918.
168: EXH 0918.
169: EXH 0918.
170: EXH 0918.
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There is an ad hoc process of a report but it cannot be guaranteed that the
information would reach the Regulator and/or be actioned accordingly. As
I advised my concern is that if the Educator observes this unsafe practice,
technically SafeWork SA knows about this practice and no action could be taken.
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An example was given by an educator arm staff member of an unlicensed operator of
a forklift who had called and told the educator that he had been operating without a
licence for approximately two years. Because information had been provided to the
educator, the information could not be passed on to the regulatory arm to ensure that
the forklift driver was licensed. An inspector therefore would not issue a notice.171
It is thought to be inappropriate for the educator arm to provide information to
inspectors in the regulatory arm. The transfer of information was described as being a
breach of the duty of confidentiality to their ‘client’.
In respect of the staff in the educator arm, one member of the regulatory arm said:
‘They are bound by [their] own confidentially issues - they are bound by
confidentially to [their] own client. They can’t tell us.’172
In a written submission provided by a staff member it was said:
‘The prime reason for this was the basis of the proposal by Minister Rau, that
businesses should feel comfortable calling for help from advsior [sic], without fear
of punishment. The opportunity to rectify any regulatory breaches is discussed
with the business, and any breaches that are deemed to be immediate and
serious risk are brought to the attention of the PCBU. Workplace advsiors [sic]
then provide information to the PCBU to either stop using a piece of dangerous
equipment, or stop a work practice that is a serious risk until the matter is
remedied. A written report is sent to the PCBU confirming all areas discussed,
and serious risks are immediately identified and followed up with written
information on what the PCBU must do to prevent injuries or harm to workers and
others in the workplace.
At no time, do the advisors “report” breaches to the inspectorate. This woud
[sic] breach the trust of a PCBu [sic] that has come to the educaotr [sic] for
help to meet their health and safety obligations to provide a safe workplace
and safe work environment. These principles were clearly discussed with
our manager and Director when the educator unit was first put together. Risk
to agncy [sic] was discussed with them, during interviews for the positions,
and also following the implementation. The reasoning behind not notifying the
inspectorate of breaches was two fold. One, that business owners were coming
to us for help, therefore would be willing to follow advisor recommendations and
advice. Secondly, if the PCBU then did not follow the advice provided by the
advisor, and a workplace incident happened, the PCBU could be considered as
reckless in their conduct, and liable to a Category 1 offence. Advisors can speak
with inspectors that have specialist knowledge and skills in particular areas for
information and advice on particular remedies that may be required ( for example,
a mechanical engineer for a unique piece of plant). This ensures that PCBUs
received quality advice to ensure that their workplace is safe.’173

171: EXH 0918.
172: EXH 0918.
173: EXH 0918 (Emphasis added).
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The following issues and risks have been identified in relation to the separation of the
educator arm and regulatory arm:
⊲⊲ Although educators provide advice
to the business, they do not have
the knowledge to address technical
questions.174

⊲⊲ Since the restructure, some staff in the
educator arm have been prevented
from accompanying inspectors on site
visits.176

⊲⊲ There are staff in the educator arm
delivering presentations on technical
matters which the inspectors would
be better placed to deliver.175

⊲⊲ There is a risk that the regulator will
know about an unsafe work practice
(through the educator arm) but will
do nothing about it because the
regulatory arm is not advised. There
is a risk to persons in the workplace if
no action is taken to address the risk.

Counsel Assisting explained the last of those risks during her closing submission:
‘The Work Health and Safety Act does not provide for the role of the Educator. In
practice it has simply been that the functions of the Regulator as set out in section
152 of the Act, in particular the functions to promote, educate and train on matters
relating to work health and safety and to provide advice and information on work
health and safety, are being undertaken by the Educator as a delegate of the
Regulator.
The legal position that flows is that the Regulator is still the repository of the
powers and will be deemed to know whatever information the Educator as his
delegate has actual knowledge of. During the course of the evaluation it became
apparent that there was no formal process through which the Educator can
advise the Regulator of safety risks or issues they have become aware of, either
by personal observation or by information provided by a PCBU.
Not only was there no formal process, there was an understanding and
acceptance at the ground level of the organisation that sharing such knowledge
would be contrary to the role the Educator was developed to play. That is, the
Educator sees PCBUs as their client and was of the view that to share information
with the Regulator would be to breach some sense of confidentiality within that
client relationship.
The practical reality of the circumstance is that the Educator could know about
a serious safety risk, not inform the Regulator, and that an incident could occur.
The PCBU, in trying to avoid liability for the incident, may well point to the advice
of the Educator. From the perspective of both workers and the public, one can
understand that such a situation is untenable. The regulator must be advised
of concerns of this nature because otherwise the object of the Act to keep
workers safe is thwarted. There should not be fear associated with contacting
SafeWork SA for advice and there should not be an ability for PCBUs to avoid
possible compliance action by seeking out the educator as a toothless tiger for
guidance.’177

174: EXH 0918.
175: EXH 0918.
176: EXH 0918.
177: EXH 0840, pp. 9-10. In the closing submission, Counsel Assisting used ‘the Regulator’ at times to mean
the Executive Director of SafeWork SA and at other times to mean the regulatory arm of SafeWork SA.
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Submissions that I received in response to Counsel Assisting’s closing submission
proposed alternative models for the interaction between the educator arm and the
regulatory arm.
One staff submission proposed the following model:
•

‘The regulator would engage with the educator around specific industry
issues they have identified. The engagement would include the relevant
Principal Industry Advisor, WHS Advisor and members of the regulator team.

•

The regulator would notify the industry associations and unions that a
compliance campaign will be undertaken during a specific time frame and
provide information around the general scope of the campaign.

•

The notification to industry associations and unions would include
information on the role of the Workplace Advisory Service and an invitation
to their members to take up the opportunity to contact the Workplace
Advisory Service prior to the campaign to seek advice and support.

•

A Workplace Advisory Service team member would visit the PCBU’s that
contact the agency for advice and support. If a serious uncontrolled risk is
identified during the visit the Workplace Advisory Service team member
would provide a verbal instruction to the PCBU about rectifying the issue
and would follow up with a written recommendation.

•

The Workplace Advisory Service would provide the regulator with the
names of the PCBU’s that were visited.

•

The regulator would conduct the compliance campaign.’178

I think the difficulty with that proposal is that if the educator arm only informs the
regulatory arm of the names of the PCBUs visited and not the specific risks identified,
the regulatory arm is not sufficiently informed to be able to ensure that the work
health and safety risks are adequately addressed. The regulatory arm needs to
know of any work health and safety risks identified by the educator arm. Otherwise,
the regulator (through the educator) would know of the risks but if the PCBU has
not addressed the risks and an inspector does not visit the PCBU’s workplace, the
regulator would not be performing his or her statutory role.
Another party suggested that SafeWork SA adopt the WorkSafe New Zealand
approach in relation to incidents that are too serious for no immediate action to be
taken but are not of a type that require enforcement action. Those incidents are
allocated to a team comprised of staff who do not have statutory powers (the DHR
team) instead of being allocated to an inspector.179 The DHR team guide the PCBU
through a review to establish the cause of the incident and the measures which
can be implemented to prevent a similar incident occurring in the future.180 I am told
that the DHR team also assists the PCBU with other work health and safety issues
identified during the review of the incident and that any significant risks identified by
the DHR team are able to be reported to the inspectorate.181
The DHR team reviews a report prepared by the PCBU to ensure that the PCBU
has undertaken a complete analysis and identified improvements.182 The process is
voluntary.183

178: EXH 0918 (Emphasis in original).
179: EXH 0918.
180: EXH 0858.
181: EXH 0918.
182: EXH 0858.
183: EXH 0859.
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The WHS Act does not recognise this concept. I do not favour SafeWork SA adopting
a strategy not recognised by the legislation. In any event I do not think that that
approach should be adopted because it does not address the inherent problem that
the regulator knows what the regulator knows and he must in conformity with his
statutory obligations act upon that information.
3.1.2.6 Further observations
The separation of the educator arm and the regulatory arm was intended to be, and
has been, completed.
Both arms perform important functions.
The difficulty with the separation is that the WHS Act does not recognise a separation
of the kind that has occurred. There is no educator under the WHS Act but only a
regulator. The regulator cannot put out of his or her mind information that has been
supplied to the regulator through or by those within SafeWork SA who have educator
responsibilities.
I agree with Counsel Assisting’s recommendation that SafeWork SA should address
communications between the educator arm and the regulatory arm to ensure that the
regulator is provided with information about work health and safety risks or potential
breaches of the WHS Act.185
The regulator who has responsibility for both arms has all of the knowledge of both
arms. The regulator cannot pretend to put an information barrier between the two
functions. What is known by members of the educator arm is
known in law by the regulator.
The communication between the two arms should flow both
ways so that in addition to the communication of risks from
the educator arm to the regulatory arm, there should also be
communication from the regulatory arm to the educator arm that
will assist the educator arm to perform its functions.

‘The communication
between the two
arms should flow
both ways...’

All staff, PCBUs and the public must be informed of SafeWork SA’s revised position
in respect of communications between the educator arm and the regulatory arm.
Training should also be provided to staff that is necessary and required.
In light of the need for stability,186 I have not made a recommendation to undertake
another restructure of the organisation to mitigate the other risks associated with the
current divide. However, if a restructure is necessary to achieve savings measures or
for other reasons, SafeWork SA should consider whether inspectors are better placed
to carry out an education function while performing their compliance functions.
If the separation of the educator arm and regulatory arm is to remain, then
SafeWork SA must establish an improved system to ensure Help Centre staff have
direct contact with each team in the inspectorate.
184: EXH 0858.
185: EXH 0840, p. 10.
186: See, Chapter 4.
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An inspector from WorkSafe New Zealand may visit the PCBU to make sure that the
actions set out in the report have been implemented or are in the process of being
implemented.184
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3.1.3 STRUCTURE OF THE INSPECTORATE
Over the last 10-15 years the inspectorate has been structured in three different ways:
Regional
Model

SafeWork SA operated under a regional model in which
metropolitan inspectors were based in three separate offices –
the Southern, Metro and Northern.187 Each regional metropolitan
office was responsible for all industry groups in its region.188 The
inspectors acted both proactively and reactively.189
SafeWork SA also had, and still has, inspectors based in Port Pirie,
Berri, Mount Gambier, Whyalla and Port Lincoln.190
In November 2010, inspectors from the three metropolitan offices
relocated to a single head office at Keswick.191

Functional
Team
Model

Most inspectors were assigned to the Prevention Team, the
Response Team, the Investigation Team or the Country Team.192 At
that time, SafeWork SA also had a Strategic Interventions Group
which included:
⊲⊲ the Construction and High Risk Plant Unit which was
responsible for building and construction matters, including
major construction projects193
⊲⊲ the Mining and Hazard Management Team which was
responsible for matters relating to mining and major hazard
facilities194
⊲⊲ the Dangerous Substances Team which was responsible
for matters involving explosives and dangerous
substances195
The Prevention Team undertook proactive work relating to PCBUs
who were performing poorly.196

Industry
Team
Model

This is the current model which has been in place since about
2014 and under which inspectors are allocated to industry based
teams. This is not the first time this model has been adopted.197
The current industry teams are:198
⊲⊲ Manufacturing, Wholesale, Retail, Transport and Utilities
Team
⊲⊲ Chemical Hazards and Explosive Materials Team (previously
known as the Dangerous Substances Team)
⊲⊲ Construction Team
⊲⊲ Community Events and Business Services Team
⊲⊲ Primary Industries, Resources, Country Compliance and
Engineering Team

187 188 189 190 191 192 193 194 195 196 197 198

187: EXH 0918.
188: EXH 0918.
189: EXH 0918.
190: EXH 0835, p. 54.
191: EXH 0835, p. 54.
192: EXH 0835, p. 52.
193: EXH 0835, p. 53.
194: EXH 0835, p. 54.
195: EXH 0835, p. 54.
196: EXH 0918.
197: EXH 0918.
198: EXH 0003.
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The team leaders are responsible for triaging new matters (case files) and then
allocating that work to the inspectors in their teams.199 The team leaders also have
their own case files.200
Managers and team leaders have been appointed pursuant to section 156 of the
WHS Act which allows them to exercise the discretionary powers provided to
inspectors under the Act.
The role of the inspectors is described in detail in Chapter 9. Their primary role is to
ensure compliance with work health and safety legislation by conducting inspections
at workplaces, either proactively or in response to a complaint or notification of an
incident.
The staff did not all agree on the preferred model for the inspectorate.201
One staff member thought that the current structure of the industry teams is not
working because there are some people working in industry teams who do not have
any experience in that industry.202 It was also suggested that inspectors can become
deskilled because they work in a narrow industrial field.203 It was also said that there
is a greater risk of capture.204
On the other hand one staff member recognised the benefit of specialisation.205
Industry teams include people with expertise to deal with the particular subject
matter.
Regardless of the structure of the inspectorate, a common view of management and
staff was that inspectors need a sound understanding of the industry in which they
are carrying out their functions as inspectors.206

3.1.4 LICENSING
SafeWork SA has responsibility under various Acts and regulations for issuing
authorisations in the form of licences, permits and accreditations, and regulating
compliance with those authorisations.207
Most of the licences are issued by staff in the educator arm of SafeWork SA with
assistance from inspectors in the regulatory arm. The educator arm is responsible
for preparing the paperwork, receiving licensing fees and ultimately issuing the
licence.208 The inspectors assist by conducting the necessary audits prior to the
licence being issued.209 The inspectors are also responsible for enforcing compliance
with the licences once issued.
199: EXH 0918.
200: EXH 0918.
201: EXH 0918.
202: EXH 0918.
203: EXH 0918.
204: EXH 0918.
205: See, EXH 0918.
206: EXH 0918.
207: I will refer to the authorisations issued by SafeWork SA as licences.
208: EXH 0918.
209: EXH 0918.
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Each team within the inspectorate has a manager, at least one team leader,
inspectors and administrative support staff. The manager is responsible for the overall
management of the team including its budget, policies and procedures.
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Licences under the Explosives Act 1936, the Dangerous Substances Act 1979
and the regulations made under those Acts are issued by the Chemical Hazards
and Explosive Materials Team which forms part of
the regulatory arm of SafeWork SA.210 The Chemical
Hazards and Explosive Materials Team is also
responsible for regulating compliance with those
licences.211
Obtaining or renewing a licence is vital to the viability of
a business which depends upon having such a licence.
A person who has the discretion to issue a licence is
therefore at risk of being offered an inducement to
issue or in some cases not to issue a particular licence.
The applicant or a competitor may attempt to persuade
the decision maker by bribery or coercion.

‘It is important that there
are effective systems in
place to address the risks
inherent in the exercise of
discretionary powers by
decision makers who have
the statutory powers to
issue licences.’

In a recently released report entitled Corruption Risks
Associated with Public Regulatory Authorities, the Independent Broad-based Anticorruption Commission (IBAC) said:
‘There is an incentive for industry to offer benefits in return for licences or
registrations, or to bribe regulators to speed up the process. Such corrupt
behaviour can undermine the integrity and effectiveness of regulatory systems.
It can have implications for public safety, fair competition between regulated
entities, and for confidence in the fairness of public sector decisions.’212
It is important that there are effective systems in place to address the risks inherent
in the exercise of discretionary powers by decision makers who have the statutory
powers to issue licences.
SafeWork SA should consider making changes to its organisational structure to
mitigate those risks. Its licensing and regulation functions should be segregated to
ensure that no individual staff member or team is responsible for both the licensing
and regulation functions in respect of the same licence holder.

210: EXH 0918.
211: EXH 0918.
212: EXH 0860, p. 14.

65

SafeWork SA has had four substantive Executive
Directors in the last 13 years.213
The PSA said that between February 2016 and
June 2018, SafeWork SA had two Executive
Directors and one Acting Executive Director, as
well as three Directors of Investigations and two
acting directors.214

‘...the frequent changes
in direction driven
by SafeWork SA’s
executive have had
a destabilising effect
upon the organisation.’

In response to the draft report, SafeWork SA
disputed the accuracy of that statement.215 In that same time period SafeWork SA said
that it had:
⊲⊲ two Executive Directors and one
Acting Executive Director

⊲⊲ one Chief Inspector who was
terminated in October 2017, and

⊲⊲ one Director of Investigations who
was on a 12 month contract which
commenced in October 2017

⊲⊲ one Acting Chief Inspector until
October 2018.216

⊲⊲ two Directors of Workplace Advisory
and Business Services
On either submission it is clear that there has been a significant turnover of staff in
executive positions within SafeWork SA.
The changes in leadership have created uncertainty among staff. Different leadership
styles have influenced the direction of the organisation and the way in which the
inspectors and investigators are required to perform their functions. The information
provided in this evaluation would suggest the frequent changes in direction driven by
SafeWork SA’s executive have had a destabilising effect upon the organisation.
SafeWork SA’s current executive has recently set a new vision:
‘Making South Australian workplaces safe’.217
The executive has set the following goals to support the achievement of that vision:
•

‘Make it easier for people to engage with us.

•

Take firm and fair action against non-compliance.

•

Develop staff capability.

•

Create a flexible, agile and professional organisation.’218

The new vision and goals are contained in SafeWork SA’s Strategic Road Map which
was released in December 2017 and which also identifies key change projects to be
achieved and delivered by June 2019.219

213: EXH 0841, p. 8.
214: EXH 0397, p. 4.
215: Appendix 6.
216: Appendix 6.
217: EXH 0444.
218: EXH 0444.
219: EXH 0019; EXH 0438, p. 28.
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The strategic plan which was in place for the period from 2017-2020 was abandoned
in favour of the Strategic Road Map which means that currently SafeWork SA does
not have a strategic plan.220
The SafeWork SA Strategic Plan 2017-2020 was in place when the current Executive
Director, Mr Campbell, commenced in SafeWork SA.221 Mr Campbell said that the
existing strategic plan was ‘primarily a copy of the Attorney-General’s Department
Strategic Plan and was not contextualised for SafeWork SA, therefore it did not mean
anything for many workers’.222
Mr Campbell introduced the Strategic Road Map because of the number, and extent,
of change projects which were being undertaken.223 He thought it inappropriate to
lock the agency into a fixed plan when so much change was occurring.224
He indicated his intention to develop a strategic plan once the significant change
projects which are referred to in the Strategic Road Map are completed.225
There are key differences between the Strategic Road Map developed by
SafeWork SA and a strategic plan. The Strategic Road Map clearly identifies the
key activities of the change program, but it does not outline in detail what will be
achieved as a result of those activities. In contrast, a strategic plan should include
the key business initiatives linked to the goals and what will be achieved from
successfully completing those initiatives.
SafeWork SA had a business plan for 2017-18 in which SafeWork SA described its
business priorities, actions and performance indicators.226
It appears that the industry teams develop their own strategic plans and annual
business plans. I was, for example, provided with a strategic plan for the Construction
Team.227
There are business plans for other teams.228
The separate business plans run the risk of exacerbating a silo type mentality within
SafeWork SA. Nonetheless, I recognise that it is important for each team to have a
clear work plan that is consistent with SafeWork SA’s strategic plan and business plan.
Despite the existence of a vision and organisational goals in the Strategic Road Map,
there are differing views among staff about the organisation’s purpose, objectives
and goals. One staff member said that the biggest challenge for SafeWork SA was:
‘what are we actually here to do? What is our corporate goal? What is our vision?’229
Other staff said that the organisation was ‘lost’.230
On the other hand it was recognised by some that Mr Campbell has a strong vision
for the organisation.231 However, a staff member felt as though little effort was made to
bring the staff on-board with action taken to implement the vision.232

220: EXH 0836, p. 1.
221: EXH 0836, p. 1.
222: EXH 0836, p. 1.
223: EXH 0836, p. 1.
224: EXH 0836, p. 1.
225: EXH 0836, p. 1.
226: EXH 0281.
227: EXH 0261.
228: EXH 0259; EXH 0260; EXH 0262; EXH 0263.
229: EXH 0918.
230: EXH 0918. See also, EXH 0442, p. 27.
231: EXH 0918.
232: EXH 0918.
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Counsel Assisting described the consequences of the absence of a strategic plan in
her closing submission:
‘Whilst it is accepted that there are legitimate reasons to have formed the view
that a strategic plan could come at a later date, predominantly to enable change
projects to be finalised, in practice the failure to have one in place has had a
trickle-down effect on the organisation. Without clear direction there’s an inability
for those along the chain of command to lead with a clear message, to develop
policy and procedure that adheres to that message. As a result, an organisation
which is already by its current structure very siloed is bordering on disparate and
confused. Put simply, the workplace of SafeWork SA has been attempting for
many years to keep the wheels turning when no-one was sure who the driver
was or in what vehicle the direction was headed. The setting and implementation
of a clear strategic plan will set the foundation for resolving this issue.’233
Counsel Assisting also submitted that the implementation of a strategic plan would
clarify the direction that SafeWork SA is taking and identify priorities which would link
to the vision, as well as providing a clear end point for change.234 The strategic plan
would assist staff to better understand the direction of the organisation and the steps
that need to be taken to achieve its goals.
I therefore accept Counsel Assisting’s first proposed recommendation that
SafeWork SA should develop and implement a strategic plan.235
The preparation and implementation of the strategic plan should be complemented
by a complete functional analysis of the work undertaken by SafeWork SA with a
view to identifying the core business functions
of the organisation. A complete functional
analysis would assist the Executive Director
to allocate resources in accordance with the
agency’s strategic direction. It may provide
an opportunity for SafeWork SA to work with
government and Parliament to reallocate
those aspects of the business which are
not directly relevant to its core functions (if
SafeWork SA were to decide such reallocation
would be beneficial).236

‘The preparation and
implementation of the
strategic plan should
be complemented by
a complete functional
analysis of the work
undertaken by
SafeWork SA with a view
to identifying the core
business functions of
the organisation.’

233: EXH 0840, p. 8.
234: EXH 0840, p. 8.
235: See, EXH 0840, p. 7.
236: EXH 0840, p. 8.
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The differing views and, at times, lack of understanding expressed by staff indicate
that the vision and goals may need to be better explained within the day to day
operations of the organisation by implementing a strategic plan. Improved priority
setting linked to the organisation’s vision and goals will support better use of
resources and assist in mitigating risks of maladministration.
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3.3 Operating model
The roles and responsibilities of SafeWork SA and the legislative scheme within which
it operates have been addressed earlier in this report.237
Although SafeWork SA’s powers and functions are governed by the WHS Act and
other legislation, there is scope for SafeWork SA to determine the manner in which
it deals with matters brought to its attention. In the current environment of finite
resources, the decisions that SafeWork SA makes in this regard are important.
SafeWork SA provides information through its website about how to report notifiable
incidents.238 To assist individuals in determining whether an incident is notifiable
SafeWork SA refers persons to Safe Work Australia’s incident notification information
sheet.239 Incidents that must be reported to SafeWork SA have been clearly defined in
the WHS Act240 but SafeWork SA still receives, records and actions many health and
safety matters which are not ‘notifiable incidents’ for the purposes of the WHS Act.241
SafeWork SA’s approach needs to be more robust. SafeWork SA should not be
involved in inspecting and investigating:
⊲⊲ road traffic incidents
⊲⊲ sporting incidents, or

⊲⊲ incidents relating to disability, aged
care, schools or health

unless they are clearly work health and safety matters.
A number of staff members suggested that the organisation is spread too thin and is
trying to be ‘everything for everyone’.242 Staff said that SafeWork SA is trying to do too
much and that there is little focus on what it is trying to achieve.243

237: See, Chapter 2.
238: EXH 0861.
239: EXH 0862.
240: Work Health and Safety Act 2012 (SA) Part 3.
241: EXH 0918.
242: EXH 0918.
243: EXH 0918.
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The PSA referred to issues of incorrect or unnecessary reporting arising in respect of
‘the Education Department; workplaces that fall under more than one jurisdiction (e.g.
those on Commonwealth land which are sometimes covered by both SafeWork SA
and Comcare); local government; and Aged Care’.246
I accept Counsel Assisting’s submission that SafeWork SA needs to make clear to
the public what action it will take for certain risks, incidents and complaints and what
matters should not be reported to SafeWork SA but to some other agency.247 This
would allow for a consistent approach across the organisation, better use of finite
resources and better management of the expectations of victims, their families and
the community.

244: EXH 0918.
245: EXH 0918.
246: EXH 0832, p. 4.
247: See, EXH 0840, p. 15.
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A team leader suggested that SafeWork SA needs to identify what it needs to do,
what it does not need to do and what can be done by others.244 The team leader
said SafeWork SA is doing much more work than it should be doing (e.g. incidents
occurring at schools or industries that have teams in place to deal with those
issues).245
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3.4 Recommendations
RECOMMENDATION 1

That SafeWork SA changes its policies regarding communication between
the educator arm and the regulatory arm to ensure that the regulatory arm is
provided with all information about work health and safety risks or potential
breaches of the WHS Act.

RECOMMENDATION 2

That SafeWork SA improves the systems of communication between the Help
Centre and the inspectorate to ensure that Help Centre staff are able to quickly
and effectively contact members of the inspectorate.

RECOMMENDATION 3

That SafeWork SA develops and implements a strategic plan.

RECOMMENDATION 4

That SafeWork SA conducts a functional analysis of all of the work that the
organisation should undertake, with a view to identifying the core business
functions of the organisation.

RECOMMENDATION 5

That SafeWork SA makes a clear statement on its website about what action it will
take in respect of certain risks, incidents and complaints.

CHAPTER FOUR
ORGANISATIONAL
CHANGE

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

72

Chapter four: Organisational
change
4.1 The relevance of change
I have considered the way in which SafeWork SA implements change as part of this
evaluation because implementing change may itself increase the risks of corruption,
misconduct and maladministration. For example, such risks may result from a shortterm focus on the change without consideration of the longer-term effect; inadequate
or insufficient reasons for the change; inadequate training as part of the change
process; rushed change; or poor decision making during the change process.
Risks may also arise where implementation of change:
⊲⊲ results in poorly designed job
roles which negatively affect future
performance outcomes
⊲⊲ creates less efficient work practices

⊲⊲ results in inappropriate expenditure
(such as engaging consultants in
circumstances in which the costs do
not reflect the value), or
⊲⊲ adversely affects the culture of the
organisation.

The last of these risks can arise when the change process adversely affects staff
morale.248
It has therefore been necessary for me to consider whether SafeWork SA’s practices,
policies and procedures in respect of change prevent or minimise the risks of
corruption, misconduct and maladministration.

248: The risks of corruption, misconduct and maladministration associated with a poor culture are
discussed further in Chapter 5.
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SafeWork SA has been in, and still is going through, a period of continuous change
which has occurred as a result of:
⊲⊲ machinery of government changes

⊲⊲ advances in technology

⊲⊲ amendments to relevant laws

⊲⊲ external reviews

⊲⊲ Ministerial priorities

⊲⊲ recommendations of the State
Coroner

⊲⊲ the differing priorities of the executive
⊲⊲ restructures

⊲⊲ budget pressures, and
⊲⊲ general feedback.

I will briefly address each of those.

4.2.1 MACHINERY OF GOVERNMENT CHANGES
SafeWork SA is not a separate legal entity but a business unit within a government
department.
SafeWork SA has been part of three different departments over the last 10 years. In
about 2007-2008 SafeWork SA became part of the Department of the Premier and
Cabinet.249 In 2014 SafeWork SA transitioned to the Attorney-General’s Department.250
More recently, on 1 July 2018, SafeWork SA became part of the Department of
Treasury and Finance.
The machinery of government changes have resulted in changes to SafeWork SA’s
practices, policies and procedures as it has had to necessarily adopt some of the
practices, policies and procedures of the department to which it is a part.

4.2.2 AMENDMENTS TO RELEVANT LAWS
The legislative change which has had the most significant impact on SafeWork SA’s
practices, policies and procedures in recent times occurred on 1 January 2013 when
the Occupational Health, Safety and Welfare Act 1986 was repealed and the WHS
Act commenced.

249: EXH 0864, p. 45.
250: EXH 0863.
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4.2.3 MINISTERIAL PRIORITIES
Priorities of the government of the day and the minister responsible for SafeWork SA
have caused change within the organisation. For example, as mentioned earlier,251 in
2015 the former Minister for Industrial Relations released a discussion paper seeking
comments about how the effectiveness of SafeWork SA could be improved.252 The
outcome was the creation of the educator arm and the regulatory arm.253

4.2.4 THE DIFFERING PRIORITIES OF SENIOR MANAGEMENT
The strategic direction of SafeWork SA as well as the manner in which it operates
have changed to reflect the preferences of its Executive Directors and other persons
in senior management positions.

4.2.5 RESTRUCTURES
SafeWork SA has been the subject of various restructures across the whole
organisation and within teams.
The separation of the educator arm and the regulatory arm affected everyone in the
organisation.
At a team level, the Investigation Team and the Dangerous Substances Team
(now known as the Chemical Hazards and Explosive Materials Team) have been
restructured in the last 12 months.
The Operational and Legal Support Team (OLST) was recently established and
comprises a manager, two out-posted solicitors from the CSO, a Chief Advisor –
Inspectorate, a Chief Advisor – Investigations, a Trainer, an Executive Officer and an
Administration Officer.254

4.2.6 ADVANCES IN TECHNOLOGY
Developments in technology have impacted upon the systems and tools used by
SafeWork SA’s staff to perform their duties.
In general terms, the agency has been transitioning from paper based practices to
electronic systems over many years. The introduction in about 2000 of InfoNET,255
one of SafeWork SA’s more important electronic systems, was a significant step in this
transition. The provision of tablets to all inspectors is a more recent example of the
impact technology has had on the manner in which SafeWork SA carries out its work.

251: See, Chapter 3.
252: EXH 0049.
253: EXH 0048.
254: EXH 0015; EXH 0056, pp. 10-11.
255: EXH 0918.
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SafeWork SA has been the subject of various reviews and advice including:
2011

A review of SafeWork SA Inspection Practices conducted by Robin
Stewart-Crompton.256

2013

An Inquiry into the Occupational Health and Safety Responsibilities
of SafeWork SA by the Parliamentary Committee on Occupational
Safety, Rehabilitation and Compensation. The Committee’s report
was tabled in Parliament on 26 November 2013.257

2015

A Review of the Operation of Work Health and Safety Act 2012
conducted by Robin Stewart-Crompton pursuant to section 277(1) of
the WHS Act and tabled in Parliament on 10 February 2015.258

2017

Advice in respect of the investigation and prosecution
arrangements at SafeWork SA prepared by Special Counsel to the
Crown Solicitor (CSO Advice).259
The CSO Advice was prepared by a senior prosecutor who was
engaged as Special Counsel. She was ‘tasked with reviewing
the arrangements within [SafeWork SA] and the CSO for the
investigation and prosecution of offences under the WHS Act
in order to identify any areas for improvement’.260 She was not
required to review the reasons for the failure of any particular
prosecutions.261
The CSO Advice contained 18 recommendations all of which were
accepted by the government.262 The implementation of those
recommendations has given rise to significant change within
SafeWork SA.
This advice was prepared in the form of legal advice dated 29 May
2017 and 16 June 2017.

2017

The Second Review of the Operation of the Work Health and
Safety Act 2012 (SA) which was conducted pursuant to section
277(3) of the WHS Act and tabled in Parliament on 30 November
2017.263

256 257 258 259 260 261 262 263

Each of those reviews and the advice included
recommendations or actions requiring change in
SafeWork SA, many of which contained common themes.
Despite the number and frequency of reviews, many of the
recommendations appear not to have been implemented
because the same issues previously identified still persist.

‘Despite the number
and frequency of
reviews, many of the
recommendations
appear not to have
been implemented
because the same
issues previously
identified still persist.’

256: EXH 0835.
257: EXH 0864.
258: EXH 0027.
259: EXH 0842.
260: EXH 0876, p. 1.
261: EXH 0876, p. 1.
262: EXH 0876, p. 2.
263: EXH 0843. This report focused on the legislative provisions in the Work Health and Safety Act
2012 (SA) which significantly differ from those in the model law.

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

4.2.7 EXTERNAL REVIEWS AND ADVICE

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

76
This may indicate a poor approach to implementation which may in turn be a result
of poor documentation or training; a change resistant culture; or continual changes in
leadership.264
It ought to be of concern that the same issues continue to arise notwithstanding the
existence of recommendations which have previously been formulated to address
them.

4.2.8 OTHER DRIVERS
Recommendations made by the State Coroner have impacted on the operations
of SafeWork SA. For example, following the inquest into the death of a worker
employed by Diemould Tooling Services Pty Ltd, the State Coroner recommended an
examination of SafeWork SA’s inspection regime.265
SafeWork SA has had to adapt its practices to meet savings targets. In the current
financial year SafeWork SA is required to make further savings in addition to those
imposed in previous years.
Feedback from staff, health and safety representatives, PCBUs, unions, industry
bodies and members of the public has also given rise to change within SafeWork SA.

264: EXH 0840, p. 5.
265: EXH 0844.
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The current Executive Director, Mr Campbell, was appointed in August 2017 shortly
after the completion of the CSO Advice to which I have referred. Mr Campbell’s
initial priority was to improve the investigative and prosecutorial capability of
SafeWork SA266. He said:
‘My inquiries revealed the issues with the investigation team could not be
addressed in isolation as they were inherently connected to the broader
operations of the Regulator, specifically the Inspectorate. Therefore, I embarked
on a process to dig deeply into the Inspectorate and the broader regulatory
function.’267
The Executive Director is now driving change within the organisation through the use
of a formal change program.268 He has assembled a team of five who are responsible
for delivery of the change program (change team).269 The change team is led by an
Executive Change Manager. It includes a human resources professional, a business
process improvement officer and an administrative assistant. There was initially a
trainer, but that person is now in OLST. The mandate of the change team is to deliver
on the priorities of the change program.
In my view the Executive Director is committed to successfully achieving positive and
necessary change.
The components of the change program and the order in which they have been or
will be undertaken are set out in the Strategic Road Map.270
I consider that the Strategic Road Map is a useful and informative document which
identifies the key components of the change program.
A copy of the Strategic Road Map is contained in Appendix 3.

266: EXH 0438, p. 11.
267: EXH 0438, p. 12.
268: EXH 0438, pp. 14-15.
269: EXH 0003.
270: EXH 0019; EXH 0438, pp. 14-15.
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4.3.1 SIZE AND SCOPE OF THE CHANGE PROGRAM
The change program appears to have increased significantly in scope since its
inception in late 2017. The number of change projects continues to increase and
those projects appear to be occurring or being implemented simultaneously. For
example, some of the change related activities which have been conducted during
this year include:
⊲⊲ implementing the recommendations in
the CSO Advice
⊲⊲ establishing new organisational values
⊲⊲ developing, and consulting on, a new
inspector job and person specification
⊲⊲ setting new requirements for
recording information in InfoNET
⊲⊲ reviewing fleet arrangements
⊲⊲ conducting an expiation notice project
⊲⊲ establishing OLST
⊲⊲ reviewing the Dangerous Substances
Team (now know the Chemical
Hazards and Explosive Materials
Team)

⊲⊲ commencing various business
process improvement projects (such
as reviewing the work allocation
process, the triaging process and the
customer service centre notification
form)
⊲⊲ redesigning the investigator and
inspectors’ induction and training
program
⊲⊲ reviewing the Government Explosives
Reserve
⊲⊲ undertaking a ‘deep dive’ into the
Construction Team, and
⊲⊲ delivering wellbeing training.271

⊲⊲ reviewing corporate services
The change team was also given responsibility for additional activities imposed on
SafeWork SA, such as implementing the necessary changes for the organisation to
transition from the Attorney-General’s Department to the Department of Treasury and
Finance.272
It was also given responsibility for responding to requests for information arising
during this evaluation.273
Although it is not necessarily inappropriate for a number of activities to be occurring
simultaneously, the significant number of change activities is having some impact on
the progress of the change program and is also having an impact on the workload
and the morale of staff across the organisation.274
It also appears in some circumstances public scrutiny and other pressure on
SafeWork SA have caused reactive changes to be implemented.

271: EXH 0020.
272: EXH 0020.
273: EXH 0020.
274: See generally, EXH 0918.
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Staff have complained that they do not understand the change program or its end
point.275 Accordingly, I have decided to set out the information which has been
provided to me about communication relating to the Strategic Road Map and the
change program.
The SafeWork SA Strategic Road Map Communications Strategy and Plan (the
Communication Strategy and Plan) is an internal change team document that has
been created to assist with the planning and actioning of communication activities in
relation to the change program.276 It is an internal document that is regularly reviewed
and updated by the Executive Change Manager. That document explains the purpose
of the Strategic Road Map and the timeframe, as well as setting out key messages
relating to the change program.277
The Communications Strategy and Plan also describes the methods of
communication to be used during the change program:
⊲⊲ emails from the Executive Director to
all staff

⊲⊲ the intranet (change management
page)

⊲⊲ an eNewsletter (The Review)

⊲⊲ meetings – leadership

⊲⊲ an interactive road map

⊲⊲ information sessions278

I would expect that all of those communication methods have been used to notify
staff about aspects of the change program.
There is a dedicated change program page on SafeWork SA’s intranet and the vision
of safer workplaces in South Australia was communicated to staff in writing during the
release of the Strategic Road Map.279
There is evidence that the executive is attempting to convey the purpose of the
change program and create a shared understanding with staff about that purpose by
communicating and consulting with staff. The executive has attempted to convey the
direction in which the organisation is heading by providing staff with the opportunity
to be involved and by considering suggestions from staff. The executive has provided
staff with training and support and allowed time for staff to understand new ideas.
However, those attempts to communicate with staff about the change program have
not been wholly successful.
The reasons for the change program do not appear to have been communicated to
all staff in a manner which ensured a good general understanding, which has resulted
in some confusion and has left staff attempting to fill knowledge gaps themselves.
Increasing the ways in which staff can read or hear about the reasons for change
and the benefits of proposed change would assist. For example, SafeWork SA could
outline on its intranet the reasons for the change program and the benefits that are
expected as a result of each of the contemplated changes.

275: EXH 0918.
276: EXH 0445.
277: EXH 0445.
278: EXH 0445, p. 7.
279: EXH 0019.

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

4.3.2 COMMUNICATION ABOUT THE CHANGE PROGRAM

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

80
The Executive Director and the change team have recognised that seeking
and receiving comments from staff regarding communication in relation to the
change program will be of assistance.280 They intend to hold sessions with staff to
identify methods of communication that are working well and those which require
improvement.281 I think that is sensible.

4.3.3 MANAGEMENT AND STAFF VIEWS
During the course of the evaluation, SafeWork SA’s management and staff expressed
diverse views about the approach to change within SafeWork SA.
Staff believe that a continuous cycle of reviews, restructures and other changes has
left the staff ‘change weary’.282
A number of staff observed that changes in the executive and management have
resulted in changing priorities which has in turn caused instability.283 These perpetual
changes are said to be having a significant impact on the morale of staff.284
The workforce is seeking stability in leadership and direction.285
The Executive Director does not agree that there has been ongoing major change.
When I suggested that one of the complaints of staff is that there has been change
on change and asked whether that has been the case, he responded:
‘I think the last big change was the educator/regulator split, which was substantial.
I haven’t seen documentation of any other major change over time.’286
There is a perception shared by both the executive and some staff that some within
the organisation are resistant to change.287
It has been suggested that some staff have not seen an appreciable level of overall
improvement to justify continual change.288
Some staff recognise that there is an enthusiasm and a drive for change at the
executive level and acknowledge the barriers that the executive needs to overcome
to convince staff that change is necessary. Some have questioned whether those
barriers can be overcome.289
Other staff suggested that management does not respond to their ideas, suggestions
and comments, stating that action is more likely to be taken in response to external
suggestions rather than internally generated ideas, concerns or comments.290

280: EXH 0837.
281: EXH 0837.
282: EXH 0918.
283: EXH 0918.
284: EXH 0918.
285: EXH 0918.
286: EXH 0438, p. 30.
287: EXH 0918; EXH 0438 pp. 20-21, 37.
288: EXH 0918.
289: EXH 0918.
290: EXH 0918.
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‘There is a widespread recognition among PSA members at SafeWork SA
that changes are required to make the organisation more effective. The only
qualifications are that change should be undertaken in a consultative manner and
that proper consideration is given to adequately resource SafeWork SA and the
staff within SafeWork SA to undertake the important regulatory functions they are
required to under the Act.’291
During the change process the executive and managers should ensure that positive
aspects of the organisation, apart from the change process itself, are highlighted
during that process to the staff.292

4.3.4 MY OBSERVATIONS
The manner in which certain changes have been implemented
in the past and the fact that the organisation has been in a state
of continuing change over a long period of time have had a
negative impact on workplace culture.
The Executive Director and his change team face a significant
challenge because the experience of continual change with
shifting priorities appears to have resulted in scepticism among
staff about whether the current organisational direction will again
soon be altered.

‘Every staff
member shares
the responsibility
to support the
organisation
to improve its
effectiveness.’

It is clear to me that SafeWork SA’s staff are suffering from change fatigue.
There is an acceptance by the staff of the need for change. Not all are assisting in
implementing change. Some consider that change issues are:
⊲⊲ solely someone else’s responsibility
⊲⊲ due to a fault in the system or
process, or

⊲⊲ a consequence of an influence of an
external environment.

While this may be true, all staff must actively and constructively engage in the change
process for effective change to occur.
Every staff member shares the responsibility to support the organisation to improve
its effectiveness.
Previous change programs have unintentionally reduced the extent to which staff feel
valued. This is significantly impacting on the progress of the current change program
and adversely affecting the culture of the organisation. The staff perception of being
undervalued needs to be addressed to ensure change can successfully occur and to
improve staff morale.
The success of the current change program will be positively assisted by the
Executive Director continuing to openly engage with and support staff through
change.293

291: EXH 0397, p. 8.
292: EXH 0918.
293: EXH 0840, p. 7.
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The adverse impact of past change is not a reason to cease implementing change
where change is necessary. However because of the need for stability, consideration
must be given to the pace at which changes occur.
As I have said, further change is necessary to introduce comprehensive and effective
systems for preventing or minimising the risks of corruption, misconduct and
maladministration.
Accordingly, in this report I have recommended a number of changes. In doing so, I
have been mindful that SafeWork SA needs an end point to transition to a period of
stability. I have only recommended change where I consider that the risks associated
with not implementing the change outweigh the risks associated with an unsettled
workforce which is in need of stability.
4.3.4.1 Other improvements to the change program
The executive should continue to develop the skills of managers and team leaders
to lead change as well as entrusting those managers and team leaders with the
responsibility for delivering the change and being accountable for the change
outcomes.
The executive should also monitor whether the communication is in fact being
delivered by managers and team leaders. It would appear that not all managers
and team leaders fully support, or are overtly driving change, which may be due
to insufficient or ineffective communication; lack of understanding of the proposed
change; lack of skills; or their own resistance.
During the implementation of any change, SafeWork SA should ensure that
policies and procedures are written to reflect the change in work practices. Where
appropriate, training should also be provided.
Finally, SafeWork SA should establish a system to ensure that all changes are
reviewed following implementation to assess the effectiveness of the change against
the intended outcome.
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4.4.1 SAFEWORK SA’S CONSULTATION FRAMEWORK
Consultation processes for SafeWork SA are governed by various documents and
overseen by a committee:
⊲⊲ the South Australian Modern Public
Sector Enterprise Agreement: Salaried
2017 (Enterprise Agreement)294
⊲⊲ sections 47 to 49 of the WHS Act
⊲⊲ Safe Work Australia’s Work Health and
Safety Consultation, Cooperation and
Coordination Code of Practice295
⊲⊲ SafeWork SA Agreed Procedures for
WHS Consultation296

⊲⊲ SafeWork SA’s standard operating
procedure entitled Preparation and
Review of a Standard Operating
Procedure, Model Operating
Procedure, Operational Guideline
or Safe Work Practice (Procedures
SOP)297
⊲⊲ SafeWork SA / PSA Consultative
Committee

Some of the consultation processes are directly linked to legislative or industrial
requirements. However, the creation of additional internal policy documents appears
to have also impacted consultative requirements in SafeWork SA.
I will briefly address each of the documents and the committee:
4.4.1.1 Enterprise Agreement
The current Enterprise Agreement is pivotal in establishing the consultation
requirements within the organisation.
Consultation is addressed in various clauses in the Enterprise Agreement. Clause
34.1.4 which has been the subject of submissions during this evaluation provides:
‘Workplace change, including any restructure/reorganisation (however described)
that will affect employees should not be implemented before appropriate
consultation has occurred with employee representatives.’298
The previous enterprise agreement only required appropriate consultation with
employee representatives prior to implementation in respect of ‘workplace change
that will affect a significant number of employees’.299 From the PSA’s perspective,
‘[r]emoving the word “significant” in relation to the number of employees affected by
a proposed change assists both the employer and the employees to understand the
requirement to consult’.300

294: EXH 0845.
295: EXH 0846.
296: EXH 0236.
297: EXH 0213.
298: EXH 0845, cl 34.1.4.
299: EXH 0852, cl 26.1.4 (Emphasis added).
300: EXH 0442, p. 9.
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It is not within the scope of this evaluation for me to opine on the proper construction
of consultation requirements in the Enterprise Agreement. That is or may be a matter
for the SAET. However, I have made a number of more general observations about
the manner in which consultation is operating in SafeWork SA later in this chapter.
4.4.1.2 Sections 47 to 49 of the WHS Act
SafeWork SA has the same internal consultation obligations as any other agency.301
Division 2 of Part 5 of the WHS Act addresses consultation with workers and is
applicable to the consultation required with SafeWork SA’s staff about internal matters
which relate to work health or safety. It is comprised of three sections which describe
the duty imposed on a PCBU to consult; the nature of the consultation; and the
circumstances in which consultation is required.
A PCBU is required, so far as is reasonably practicable, to consult with workers who
carry out work for the business or undertaking who are, or are likely to be, directly
affected by a matter relating to work health or safety.302 Consultation is required in
relation to the following health and safety matters:303
(a)

when identifying hazards and assessing risks to health and safety
arising from the work carried out or to be carried out by the business or
undertaking;

(b)

when making decisions about ways to eliminate or minimise those risks;

(c)

when making decisions about the adequacy of facilities for the welfare of
workers;

(d)

when proposing changes that may affect the health or safety of workers;

(e)

when making decisions about the procedures for—

(f)

(i)

consulting with workers; or

(ii)

resolving work health or safety issues at the workplace; or

(iii)

monitoring the health of workers; or

(iv)

monitoring the conditions at any workplace under the management or
control of the person conducting the business or undertaking; or

(v)

providing information and training for workers; or

when carrying out any other activity prescribed by the regulations for the
purposes of this section.

Failure to consult in accordance with Division 2 of Part 5 of the WHS Act constitutes
an offence.304
Staff have referred to the requirement to consult under Division 2 of Part 5 of the
WHS Act in response to a broad range of changes proposed within SafeWork SA.

301: The WHS Act binds the Crown: Work Health and Safety Act 2012 (SA) s 10.
302: Work Health and Safety Act 2012 (SA) s 47(1).
303: Work Health and Safety Act 2012 (SA) s 49.
304: Work Health and Safety Act 2012 (SA) s 47(1).
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Section 274 of the WHS Act permits the Minister to approve a code of practice for the
purposes of the Act.
The 2011 version of Safe Work Australia’s Work Health and Safety Consultation,
Co-operation and Co-ordination Code of Practice305 is an approved code of practice
in South Australia.306
The most recent version of the model code was published on 25 May 2018307 but, at
the time of writing, that version does not appear to have been approved.
The model code provides practical guidance to meet the consultation obligations
under the WHS Act.308
4.4.1.4 SafeWork SA’s Agreed Procedures for WHS Consultation
SafeWork SA also operates under its own Agreed Procedures for WHS
Consultation309 which was agreed in December 2013 by the management and
workers of SafeWork SA in accordance with section 47(2) of the WHS Act.
The Agreed Procedures for WHS Consultation sets out a four step consultation
process which mirrors the process prescribed in section 48(1) of the WHS Act:
‘Step 1
		

Decision maker shares relevant information on WHS issue with
workers and [health and safety representatives] [s 48(1)(a)].

Step 2
		
		

Workers and [health and safety representatives] are given a
reasonable opportunity to consider the information and express
views [s 48(1)(b)].

Step 3
		
		

Decision maker takes the views of workers and [health and safety
representatives] into consideration before making a final decision
[s 48(1)(c)].

Step 4
		
		

Decision maker provides workers and [health and safety
representatives] with timely advice on the outcome of the
consultation [s 48(1)(d)].’310

The Agreed Procedures for WHS Consultation provides particular guidance
in respect of the consultation necessary for the development of policies and
procedures by making reference to SafeWork SA’s Procedures SOP.311 The Agreed
Procedures for WHS Consultation provides:
‘Under the Procedures SOP, if a procedure/guideline may have an impact on the
[work health and safety] of workers at SafeWork SA, consultation must occur with
the relevant workers, [health and safety representatives] and the WHS Committee
as required by the WHS Act.’312

305: EXH 0846.
306: EXH 0873, p. 5709.
307: EXH 0846.
308: EXH 0846.
309: EXH 0236.
310: EXH 0236, p. 2.
311: EXH 0236, p. 19.
312: EXH 0236, p. 19.
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4.4.1.5 The Procedures SOP
The purpose of the Procedures SOP is to provide guidance to SafeWork SA staff
about the preparation and review of standard operating procedures, model operating
procedures, operational guidelines and safe work practices. It contains two principles,
one of which is the requirement for consultation during the development and review
of a document.313
4.4.1.6 The SafeWork SA / PSA Consultative Committee
Another important aspect of the consultation framework within SafeWork SA is the
SafeWork SA / PSA Consultative Committee, which is comprised of SafeWork SA’s
executive, SafeWork SA’s staff representatives and staff of the PSA.
The committee appears to meet approximately monthly and discusses a broad range
of issues.314

4.4.2 THE CURRENT APPROACH TO CONSULTATION
In relation to SafeWork SA’s approach to consultation, the PSA submitted:
‘Consultation with staff about change is improving but has regularly been nonexistent or insufficient and, as a result, the subject of multiple disputes. Recently
the organisation has improved its consultation processes by providing more
opportunity for feedback on proposed change. However, consideration of that
feedback and provision of responses to members’ input remains an issue.’315
The Executive Director did not agree with the last sentence of that submission. He
said:
‘I do consider all feedback and it is structured in a documented process managed
by the Executive Change Manager before being passed back to the workforce
via several mediums, including ‘Town Hall’ Whole-of-Agency meetings, email,
electronic newsletters and our monthly PSA Consultative Committee Meeting.’316
Some staff complained that consultation in relation to some matters is not genuine.317
Some said that at times they feel that the decision had already been made and that
the executive was simply ‘going through the motions’.318
On the other hand my evaluation team was told that some
staff become argumentative for the sake of it and are
not always reasonable.319 It was also suggested that the
consultation process had become ‘ridiculous’ because
there were too many persons or groups who had to be
consulted before action could be taken.320

313: EXH 0213, p. 2.
314: EXH 0277; EXH 0278; EXH 0918.
315: EXH 0397, p. 5.
316: EXH 0841, pp. 4-5.
317: EXH 0918.
318: EXH 0918.
319: EXH 0918.
320: EXH 0918.
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that at times they
feel that the decision
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made and that the
executive was simply
‘going through the
motions’.’
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A team leader suggested that consultation could be improved by continuing to
encourage staff to participate in the consultation process and communicating to staff
the reasons why a decision has been made.323
SafeWork SA’s leaders and staff should be able to consistently engage in a
constructive consultation process.

4.4.3 TYPES OF MATTERS THE SUBJECT OF
CONSULTATION
Changes in the use of South Australian Government vehicles,
expiation notices, tablets and the timeframe for the entry of
information into InfoNET are examples of matters which have
been the subject of consultation in recent times.324
The PSA submitted that it and its members ‘expect
consultation, on all matters arising from workplace change
that may affect employees’ working conditions or the services
employees provide’.325 In his oral submissions, Mr Kitchin
explained that simple matters may cause an enormous
amount of angst and grief to staff without management
knowing.326

‘One staff member
suggested that
it is not possible
to move a
piece of paper
without union
involvement, while
another said that
‘everything gets
challenged’.’

SafeWork SA’s Executive Director expressed the view that
an obligation is imposed on him to consult on any change in
the organisation.327 He said that he is subject to a requirement to write formally to the
PSA on every proposed change including those relating to proposed policies and
procedures.328 He described the process as slow and cumbersome and said that
the obligation impedes his ability to effectively and efficiently manage the delivery of
SafeWork SA’s functions.329

4.4.4 THE TIMEFRAME FOR CONSULTATION
There is a perception among staff that the need to engage in the consultation
processes is delaying the implementation of change.330 One staff member suggested
that it is not possible to move a piece of paper without union involvement,331 while
another said that ‘everything gets challenged’.332
Information before me suggests that consultation on some issues takes an
extraordinary period of time. I am aware of at least two issues involving expiation
notices and bullying and harassment that were the subject of consultation over a
period of more than nine months.333
321: EXH 0837.
322: EXH 0837.
323: EXH 0918.
324: EXH 0847, pp. 5-6, 14; EXH 0918.
325: EXH 0847, p. 16.
326: EXH 0442, p. 20.
327: EXH 0438, p. 30.
328: EXH 0841, p. 11.
329: EXH 0841, p. 11.
330: See for example, EXH 0918.
331: EXH 0918.
332: EXH 0918.
333: EXH 0918.
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SafeWork SA’s executive recently offered for the assignment of a full time dedicated
staff representative for a period of six months commencing in October 2018 to collate
feedback in respect of the agency’s change program.321 The offer was declined by
the PSA members.322
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The nature of the consultation process appears to be impeding the implementation of
change within SafeWork SA. However, in my view, it is not the requirement to consult
that is the problem but rather it is:
⊲⊲ the differences in understanding and
opinions regarding what constitutes
consultation
⊲⊲ the use of the WHS Act to determine
almost all changes within SafeWork SA
as matters relating to work health or
safety
⊲⊲ those individuals who have
strong union involvement who are
unconstructively exaggerating issues

⊲⊲ a lack of trust between staff and
management
⊲⊲ the perception of some staff that
the approach to consultation is not
genuine
⊲⊲ the long period of time over which
consultation is occurring, and
⊲⊲ the ineffective communication which
is occurring at times.

The executive must lead and manage SafeWork SA. In doing so it must consult
in accordance with the Enterprise Agreement and other relevant documentation
but that does not mean that the executive must surrender its decision making in
the consultation process. The consultation process does not invest staff, nor staff
representatives, with the right to manage.
Given the volume of change that is still to occur, the Executive Director should
consider introducing a more defined consultation approach. To that end, the
Executive Director could clearly define with staff a standard consultation process for:
⊲⊲ the review of policies, procedures and
work practices

⊲⊲ proposed changes to employment
conditions

⊲⊲ the review of organisational structures
Clearly defining these parameters upfront and consistently applying them may
support a more consistent and timely consultation process particularly given decision
makers must at some point in time bring an end to the consultation process and
make a decision, a fact which was acknowledged by the PSA.334
An approach of this nature must still allow the staff sufficient time to provide their
comments in relation to the proposed change. The extent of consultation which
is required will depend on the nature of the issue under consideration. In order to
ensure that staff with high workloads who will be impacted by the proposed change
and who wish to provide comments are able to do so, the Executive Director could
permit staff to speak to their team leader or manager to reassess their workloads
during the consultation period so that they can address issues of particular interest.
Despite the tensions associated with the current approach to consultation within
SafeWork SA, change has been successfully achieved in some areas.335

334: EXH 0442, p. 21.
335: EXH 0438, pp. 25-26.
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Chapter five: Organisational
culture
5.1 The relevance of organisational culture
An organisation’s culture influences the way in which staff behave and will have an
impact upon the management of risk. A strong culture can persuade staff to mirror the
behaviour of others in the organisation.336
If inappropriate or corrupt behaviour is tolerated, that behaviour is likely to become
more prevalent.337
If the culture promotes ethical behaviour, including compliance with policies and
procedures, the risks of corruption, misconduct and maladministration are lowered.338
Accordingly an organisational culture which values integrity plays a vital role in
minimising the risks of corruption, misconduct and maladministration.

5.2 SafeWork SA’s culture
It is clear to me that the majority of SafeWork SA’s staff are passionate and dedicated
to their work.
As discussed in Chapter 3, changes in leadership over the last decade have created
significant instability in the workforce which has adversely impacted SafeWork SA’s
culture. However, this is not the only reason for the cultural issues within
SafeWork SA.
The way in which staff describe the culture of their organisation is set out on the
next page.

336: EXH 0865.
337: EXH 0865.
338: EXH 0865.
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STAFF DESCRIPTIONS OF
SAFEWORK SA’S CULTURE339

‘ENTITLED’

‘PASSIONATE’

‘PALPABLE’

‘GOOD’

‘CONFRONTATIONAL’
‘LACK OF ACCOUNTABILITY’
‘LOW MORALE’
‘INCOHESIVE’
‘LACK OF TRUST’
‘DISENFRANCHISED’
‘QUESTIONING’
‘DE-MOTIVATED’
‘SCATTERED’
‘NEGATIVE’
‘SAD AND DIVIDED’
‘DEMORALISING’
‘SILOED’
‘DYSFUNCTIONAL’
‘UNHEALTHY COMPETITION
BETWEEN TEAMS
‘CHANGE WEARY’
‘LOST’
‘UNWELCOMING’
‘TOXIC’
‘UNDISCIPLINED’
‘ARGUMENTATIVE’

339: EXH 0918; EXH 0438, p. 21.
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Some staff had an optimistic outlook. They said that the culture of the
organisation has begun to improve and that there is now a stronger
emphasis on performance management.340
The educator arm and the regulatory arm seem to have different
cultures.341
There is a perception among team leaders and staff in the regulatory
arm that there is a substantial divide between the executive and
inspectors.342 The information also suggests a divide between and
within teams343 as well as between inspectors and non-inspectors.344
I agree with Counsel Assisting’s assessment of the culture of the
regulatory arm in that it is dysfunctional.

‘I agree
with Counsel
Assisting’s
assessment of
the culture of
the regulatory
arm in that it is
dysfunctional.’

The dysfunctional culture appears to be as a result of:
⊲⊲ a lack of clear purpose and direction
⊲⊲ a divided workforce
⊲⊲ blaming others or deferring issues to
others
⊲⊲ staff feeling that they are not trusted
to do their jobs and having little trust
in their leaders and staff from other
teams
⊲⊲ gossip and rumour driving staff views
and perceptions
⊲⊲ the existence of ‘group think’
⊲⊲ paranoia relating to leadership
decisions

⊲⊲ poor communication throughout the
organisation
⊲⊲ an adversarial approach to change
⊲⊲ power and status driven behaviour
exhibited across all levels
⊲⊲ the forming of cliques
⊲⊲ a sense of entitlement
⊲⊲ previous managerial decisions
⊲⊲ overt and covert bullying of staff,
including among peers, and
⊲⊲ self-serving behaviour, such as
staff focusing on the benefits for
themselves.

⊲⊲ a lack of accountability on the part
of the executive, managers, team
leaders and staff
While some of the more disruptive behaviours mentioned only seem to be engaged
in by a small number of staff, such behaviours are having a significant impact on the
rest of the workforce.
This cultural dysfunction has adversely affected staff and the operations of
SafeWork SA.
For example, one staff member said:
‘It is probably the worst place I have ever worked.’345

340: EXH 0918.
341: EXH 0918.
342: EXH 0918.
343: EXH 0918.
344: EXH 0918.
345: EXH 0918.
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5.2.1 CULTURE OF ENTITLEMENT
An issue which has arisen during the course of this evaluation is the perception of a
culture of entitlement among some staff in SafeWork SA.
In this regard, the Executive Director submitted:
‘It is, in some small pockets, also an entitled culture, with some people focusing
more on their own issues rather than the organisation…
…
Over time, the access to and use of vehicles has been seen by some as an
entitlement rather than a business need.’347
The PSA made oral and written submissions in relation to the suggestion that
SafeWork SA has a culture of entitlement. The PSA said in its second written
submission:
‘Question as to whether there is a culture of entitlement among some
SafeWork SA employees. (Transcript page 28, paragraph 15)
It appears that the question of ‘entitlement’ has arisen specifically in relation to
the use of vehicles.
The PSA is not aware of any “culture of entitlement”.
Members report that provisions concerning the use of vehicles have generally
arisen from seeking to achieve efficiencies.
Members have used vehicles under the terms of their employment arrangements
and under the direction and instruction of their management.’348

346: EXH 0918.
347: EXH 0438, pp. 21, 23.
348: EXH 0847, p. 12 (Emboldening in original).
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However, the executive, managers, team leaders and staff commented on the
existence of an entitlement culture and provided examples of such culture:349
•

‘I think we have got to the point where things are beyond fair. The
inspectorate is almost a sacred cow that can’t be touched. … A massive
sense of entitlement.’350

•

‘There are good people out there trying to do work. [The] entitlement culture
is so overwhelming. They have stopped supplying milk, tea and coffee. 2-3
weeks later, it is still the subject. I have never worked anywhere where they
buy milk, tea, coffee for me. I don’t know how you get past that. If they can’t
see that the organisation has been told to cut money from the budget and
there are going to be some cuts. It is unreasonable for the general populous
to not see that.’351

•

‘Entitlement culture. That is evidenced in a lot of things. You would know
about the car parking and the taking of cars home, the outrage that you
would expect them to comply with broader government policy. Car parking
was raised at a staff meeting. Because the landlord was reducing parking,
they would have to look at other issues. They tried to raise work health and
safety issues for crossing Richmond road.’352

•

‘…sense of entitlement and a lack of accountability – I would say are the two
major issues for the agency. … Not really having to justify what you do day to
day.’353

Based on the information gathered during the course of this evaluation I think that
some staff have an entrenched sense of entitlement whereby they focus upon what
the organisation can or should be giving or doing for them.

5.2.2 SILOS
As I have mentioned, the inspectorate is based on the industry team model which
provides for inspectors to be assigned to industry based teams which operate
separately from each other. Some say that the model creates ‘silos’.354
These silos are currently operating in a manner which is adversely affecting the
organisation. There is poor communication and inconsistent practices.

349: EXH 0918.
350: EXH 0918.
351: EXH 0918.
352: EXH 0918.
353: EXH 0918.
354: EXH 0918; EXH 0438, p. 21.
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⊲⊲ the structure of the inspectorate in
industry teams

⊲⊲ the lack of interaction between
inspectors in different teams

⊲⊲ the accepted team-centric approach
to budgets, policies and procedures355

⊲⊲ the absence of a quality assurance
framework which promotes
consistency amongst teams

⊲⊲ the physical separation of staff
within the Keswick office from staff in
regional areas

The Executive Director acknowledged the existence of different cultures in different
teams which he is actively trying to address:
‘We’re trying to address [the different cultures in different teams] through our
change process and our culture, our values. We’re trying to provide some
leadership, guidance, training to the managers and team leaders to get
consistency at that level as well. I think the training element is providing some
consistency in benchmarking across the business, but it is an extremely difficult
task to break down cultures within a culture in order to change the organisation.
That’s going to be our long-term strategy over the next three to five years, to try
and break those cultures.’356
It is important that the dysfunctional nature of the silos within SafeWork SA is
resolved, which will reduce the risks of corruption, misconduct and maladministration.
Silos will be reduced if there are clear policies and procedures which are applied
consistently across all teams; practices which promote information sharing and
collaboration between teams; and, where possible, opportunities for staff to work
together across teams.

5.2.3 PERCEPTION OF BLAME
Some staff, former staff and other interested parties spoke about blame.357 For
example, they referred to being ‘scapegoated or thrown under the bus’358 and to
‘pointing fingers at other people’.359 The PSA submitted that their members are
sometimes characterised as being responsible for things for which they are not
responsible.360
I do not have sufficient information available to me to form a view as to whether
a culture of blame exists in SafeWork SA. However, the perception that there is a
culture of blame increases the risks of corruption, misconduct and maladministration.
A culture of that kind might encourage staff to hide their mistakes or may discourage
staff from speaking up when they identify something unusual, inappropriate or wrong.
It may also result in staff becoming disengaged.

355: See, Chapter 7.
356: EXH 0438, p. 36.
357: EXH 0918; EXH 0406.
358: EXH 0918.
359: EXH 0918.
360: EXH 0442, p. 13.
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5.3 Improving SafeWork SA’s culture
There are a number of persons within SafeWork SA who are working hard to improve
the workplace culture. In light of the current culture, such improvement
will take time.
I encourage all staff to positively contribute to a change in the culture
within SafeWork SA. Cultural change should be lead by a shared
acceptance of organisational values.
The NSW Independent Commission Against Corruption (NSW ICAC)
described the importance of organisational values in the following
terms:

‘I encourage
all staff to
positively
contribute to a
change in the
culture within
SafeWork SA.’

‘The laws, policies, codes, directives and other written
regulations that apply to the public sector will never cover every
situation that a public official faces and it is not practical to do so. Every member
of an agency’s staff has different personal values and without an explicit set of
organisational values to guide them they may reach different conclusions about
the right action to take in a particular situation.

By developing and communicating an explicit set of organisational values an
agency can encourage consistent decision-making and appropriate resolution of
ethical dilemmas even when there are no rules to follow.’361
The South Australian public sector values of service, professionalism, trust, respect,
collaboration and engagement, honesty and integrity, courage and tenacity, and
sustainability apply to all SafeWork SA staff.362
SafeWork SA launched its own organisational values in July 2018 after consideration
by a group of staff.363 These values are professionalism, respect, integrity and
service.364
The South Australian public sector values and SafeWork SA’s values should be used
to drive improvement in the culture.
In addition to the use of organisational values, the Executive Director said that
SafeWork SA’s cultural issues are being resolved through performance management
of staff; reminding certain staff of the behaviour expected in SafeWork SA; addressing
behaviour which does not reflect the code of ethics as and when it occurs; and the
management of staff against the behavioural matrix in recently developed job and
person specifications.365

361: EXH 0866.
362: EXH 0867, pp. 2-9.
363: EXH 0836; EXH 0868.
364: EXH 0444.
365: EXH 0438, p. 21.
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However, it is important to acknowledge that the executive, managers and team
leaders also need to focus on rebuilding culture by demonstrating that staff are
valued; providing adequate support for staff to undertake their roles; and motivating
and engaging the whole of the workforce.
If it has not already occurred, SafeWork SA should provide training for the executive,
managers and team leaders to provide them with the skills required to motivate and
re-engage staff.
The manner in which the executive, managers and team leaders operate has a
significant impact on the culture of an organisation and the behaviour of staff.
Accordingly, modelling ethical behaviour is important.
Managers and team leaders must also hold accountable those who do not display the
desired workplace behaviours.
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5.4 Communication in SafeWork SA
Earlier in this report I have addressed communication between the educator
and regulatory arms and communication relating to the change program.366
Communication more generally needs to be addressed because it significantly
impacts upon the organisation’s culture.
SafeWork SA’s leaders communicate with staff in various ways, including via the
intranet, by email; using ‘town hall communication’;367 through team meetings;
informally over coffee;368 and by ‘drop[ping] in periodically’.369
However, some consider that the current means of communication are ineffective
because communication is not timely and because the executive, managers and team
leaders are not listening to matters of concern raised by staff.370
I was provided with examples of staff feeling frustrated by the manner of
communication (or the lack thereof).371
SafeWork SA needs to ensure that when a decision is made that affects staff, the
person or persons who are responsible for communicating that decision are clearly
identified and the communication actually occurs.
It may be beneficial to establish a communication strategy and plan in respect
of all information dealt with in the day to day operations of SafeWork SA. The
communication strategy and plan should outline the information that will be
communicated; the means by which it will be communicated; the persons responsible
for communicating the information; and, where possible, the anticipated timing of the
communication.
The establishment of the plan will not of itself resolve the issues. It is the execution
of the plan that will be important. Nonetheless, the creation and existence of the
plan will clarify responsibility for communication and the requisite standard of
communication, as well as provide a basis for increasing consistency throughout the
organisation.

366: See, Chapters 3 and 4.
367: EXH 0918.
368: EXH 0438, p. 29.
369: EXH 0918.
370: EXH 0918.
371: EXH 0918.
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Chapter six: Governance
framework
Governance in the public sector is broadly concerned with performance and
accountability.372
The Australian National Audit Office referred to public sector governance as ‘the
arrangements and practices which enable a public sector entity to set its direction
and manage its operations to achieve expected outcomes and discharge its
accountability obligations. Public sector governance encompasses leadership,
direction, control and accountability, and assists an entity to achieve its outcomes in
such a way as to enhance confidence in the entity, its decisions and its actions’.373

6.1 The relevance of good governance to
corruption, misconduct & maladministration
Counsel Assisting submitted that good governance adds value to the operations
of any public sector agency.374 She said that it reduces financial, business and
operational risk, strengthens public confidence and assists in the detection and
prevention of fraudulent and unethical behaviour.375 I agree with those submissions.
The establishment and maintenance of an appropriate governance framework
therefore minimises the risks of corruption, misconduct and maladministration.376

372: EXH 0872, p. 7.
373: EXH 0872, p. 7.
374: EXH 0840, p. 10.
375: EXH 0840, p. 10. See also, EXH 0870, p. 1 citing Armstrong, A. 2004, Commentary on Codes of
Corporate Governance. In. Armstrong, A. and Francis, R. (Eds) Corporate Governance: A Companion Guide
to the Australia Standards International Code. Sydney, Standards Australia International, pp 1-10.
376: EXH 0840, p. 10.
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SafeWork SA does not have a well-established or clearly articulated governance
framework, which was acknowledged by the Executive Director in his oral
submissions:
‘So upon commencing with the agency, my examination of the governance
processes identified that there was a monthly executive meeting but it did not
deal with strategic issues as I would have expected. It was not managing all
aspects of strategic management across the agency. I believe that this meeting
was held weekly for a long period but then changed to monthly prior to my
commencement. There was also a monthly management meeting, but the
management of business and operational risk was not present.
There was superficial oversight of governance aspects, including internal
controls. I was expecting to find close monitoring of certain things such as
business continuity management, workforce planning strategies on key person
risks and enterprise business risks, but they were not present.
The management of some industry teams could have been stronger, such
as the setting and management of key performance indicators and of
underperformance. Examination of some performance review and development
portfolios revealed that they were blank and those people said that they had not
had a documented appraisal.’377
The Executive Director later said:
‘The governance of SafeWork SA is better today than a year ago, but I
acknowledge it is not at the standard I would expect of an agency of this maturity,
and we are essentially starting from a basic level. I am more comfortable now
that we have some framework and controls around governance and risk, but
I acknowledge that we have a long way to go before it is adequate and fully
functioning.’378
Other members of the executive and staff also recognised the lack of a governance
framework.379
A governance framework, including a strategic plan, is necessary for the existing
business and also for determining appropriate change and its implementation.
The Australian Public Service Commission has identified ‘building blocks’ which could
guide SafeWork SA in developing the systems and structures necessary to achieve
good governance:
•

‘strong leadership, culture and communication

•

appropriate governance committee structures

•

clear accountability mechanisms

•

working effectively across organisational boundaries

377: EXH 0438, p. 13.
378: EXH 0438, p. 19.
379: EXH 0918.
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•

comprehensive risk management, compliance and assurance systems

•

strategic planning, performance monitoring and evaluation

•

flexible and evolving principles-based systems.’380

There are also a number of principles identified by the Australian Public Service
Commission which SafeWork SA should consider in the development of a sound
governance framework:
•

‘accountability—being answerable for decisions and having meaningful
mechanisms in place to ensure the agency adheres to all applicable
standards transparency/openness—having clear roles and responsibilities
and clear procedures for making decisions and exercising power

•

integrity—acting impartially, ethically and in the interests of the agency, and
not misusing information acquired through a position of trust

•

stewardship—using every opportunity to enhance the value of the public
assets and institutions that have been entrusted to care

•

efficiency—ensuring the best use of resources to further the aims of
the organisation, with a commitment to evidence-based strategies for
improvement

•

leadership—achieving an agency-wide commitment to good governance
through leadership from the top.’381

Although the Australian Public Service Commission’s publication has recently been
archived, the principles are still of assistance.
Despite the lack of an overarching governance framework, SafeWork SA has
established, or is in the process of establishing, some of the systems, structures and
documents necessary for good governance.
Some of those which are in existence could be improved. Risk and audit
management is one example which was raised by the Executive Director in his
submissions.382 SafeWork SA will implement a risk management software program to
assist in management of risk and audit by 31 December 2018.383
Although governance within SafeWork SA is improving, the Executive Director
acknowledged it is still not sufficiently robust to guard against the risks of corruption,
misconduct and maladministration in the regulatory arm.384
I agree with that observation.

6.2.1 DEPARTMENTAL SUPPORT
To some extent, SafeWork SA can rely on the Department of Treasury and Finance’s
corporate governance framework, systems and policies to support the governance
of its business. However, the extent to which SafeWork SA is able to do so is limited
because SafeWork SA’s core business is quite different to the core business of other
parts of the department.
380: EXH 0871.
381: EXH 0871.
382: EXH 0836, pp. 4-5.
383: EXH 0836, p. 5.
384: EXH 0438, p. 44.
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‘So when we also looked at the management of fraud and corruption risks, and
including in relation to discretionary decision-making, as a part of the governance
process review I have not been able to identify any specific SafeWork SA fraud or
corruption control policy or practices.
…
…There appears to have been a reliance on the broader fraud and corruption
control policy and other policies from the Attorney-General’s Department.
However, the work of SafeWork SA is different to that of the Attorney-General’s
Department and their policies should not be relied on in its entirety. In fact, it
actually directs agency heads to apply the policy, making it relevant to their
business, and I cannot see where this was done at SafeWork SA.
I would have expected SafeWork SA should have had specific processes in place
to manage the risk of fraud and corruption, but it does not. To my knowledge, I
have not been able to discover any historic internal control checks, or audits for
fraud, or corruption control, or checks on abuse of inspector powers. Controls
appear to be focused around financial management rather than potential,
perceived or actual issues of abuse of powers.’385
SafeWork SA is in the process of aligning its fraud control processes to that of the
Department of Treasury and Finance but is modifying those processes as necessary
to reflect the specific requirements of SafeWork SA.386
The Executive Director said that SafeWork SA is also aligning other governance and
risk processes to the Department of Treasury and Finance as well as to Australian
Standards on governance principles.387

6.2.2 RESPONSIBILITY FOR THE GOVERNANCE OF SAFEWORK SA
It is ultimately the Chief Executive of the Department of Treasury and Finance and the
Executive Director of SafeWork SA who are responsible to ensure that SafeWork SA
develops a sound governance framework and operates in accordance with the
principles of good governance.
The responsibilities of the Chief Executive include the effective management of the
department and the general conduct of its employees.388
The Executive Director manages the day to day operations of SafeWork SA. As the
‘regulator’, the Executive Director also has statutory functions and powers under the
WHS Act.
Through the devolvement of responsibilities, the executive, managers and team
leaders are also responsible, to varying degrees, for the governance of SafeWork SA.
There are multiple teams within SafeWork SA that have a particularly important role in
establishing and maintaining good governance.
385: EXH 0438, p. 18.
386: EXH 0438, p. 18.
387: EXH 0438, p. 15.
388: Public Sector Act 2009 (SA) s 31(1)(c).
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6.2.2.1 The Policy and Governance Team
In 2016 SafeWork SA established a Policy and Governance Team.389
Staff in the Policy and Governance Team predominantly address legislative policy,
including briefings regarding legislative amendments and briefings for national
meetings.
The team is responsible for some aspects of the organisation’s governance, such as
the practices relating to the management of complaints, conflicts of interest, quality
assurance, delegations and the recording of gifts and benefits.390
6.2.2.2 Operational and Legal Support Team (OLST)
In response to the CSO Advice in 2017, SafeWork SA undertook its own review of its
investigation function and identified the need to create OLST to assist the regulator in
appropriately responding to incidents and fatalities faced by SafeWork SA.391
By letter dated 16 July 2018, the Executive Director said that the team ‘has been
designed to identify, initiate, and drive quality improvement programs to assist
SafeWork SA to create a flexible, agile and professional organisation. OLST will be
the centre of excellence, providing direction and setting the standards in the way the
Regulator will fulfil its mandate and service to the South Australian Community...’392
The Manager of OLST commenced in her role on 1 July 2018393 and most of the other
positions within the team have been filled since.394 Whilst it was intended that the
team would be fully functional by October 2018, delays in recruitment has meant that
it is not yet fully functional.395
The OLST team has a broad range of functions:
•

‘Manage, facilitate and continuously monitored [sic] SafeWork SA complex/
critical investigations, legal and risk management activities in the Regulator.

•

Identify, develop and implement policy, process and procedure for the
inspectorate

•

Identify opportunities to continuously improve the Regulators [sic] service
delivery to the Public

•

Maintain and update Standard Operating Procedures (SOPs) for the [sic]
SafeWork SA

•

Monitor and ensure consistent application of SafeWork SA policies and
procedure[s]

•

Monitor and identify trends in WHS risks and consider and/or develop
compliance strategies to mitigate them

•

Develop and provide all training for Investigators and Inspectors.

389: EXH 0005; EXH 0918.
390: EXH 0918; EXH 0056, p. 4.
391: EXH 0056, p 3.
392: EXH 0836, p. 9.
393: EXH 0918.
394: The positions within OLST are described in Chapter 4.
395: Appendix 6.
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Manage all of the agencies [sic] seized physical evidence and the evidence
storage facilities

•

Coordinate and manage critical incident investigations

•

Provide high level advice in regard to advisory services, compliance, public
safety, risk management and investigation matters

•

Provide legal advice to whole of agency

•

Review all prosecution briefs and liaise with the Crown Solicitor’s Office on
those briefs

•

Provide legal advice on complex matters, as required

•

Provided [sic] SafeWork SA legal perspective to external bodies

•

Develop and implement templates and procedures for the Regulator to
conduct day to day business

•

Manage all engagement of experts for SafeWork SA

•

Maintain consistency in the use of experts

•

Manage experts to ensure that the list is up to date and relevant’396

It appears that OLST is seen by SafeWork SA’s executive and staff as being
responsible for addressing many of the current deficiencies relating to governance,
including in respect of training, audit and policy documents.397
OLST has a critical role within SafeWork SA but other teams must not rely on OLST
alone to solve SafeWork SA’s governance issues. Cooperation and assistance is
required throughout the organisation. Each staff member must ensure that he or she
undertakes his or her own role to achieve good governance.
6.2.2.3 The Corporate Services Team
The Corporate Services Team is responsible for facilities, human resources, finance,
ICT, training, policies and procedures, freedom of information, records management,
procurement and work health and safety.398 I am told that responsibility for the
policies and procedures of the regulatory arm has, or will, transfer to OLST.399

396: EXH 0056, pp. 5-6. ‘Policy document’ is defined in Appendix 1.
397: EXH 0438, pp. 15-16, 20, 26-27, 41, 46; EXH 0836, pp. 5-6, 9-10; EXH 0841, pp. 6-7, 16; EXH 0918.
398: EXH 0918; EXH 0056, pp. 4-5.
399: Appendix 6.
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6.3 Recommendation
RECOMMENDATION 6

That SafeWork SA creates, implements and maintains a complete governance
framework by:
⊲⊲ establishing all of the systems, structures and documents necessary for good
governance
⊲⊲ documenting the way in which each of those systems, structures and
documents interacts with the other systems, structures and documents
⊲⊲ identifying the person or persons responsible for each component of the
governance framework, and
⊲⊲ being accountable for the ongoing operation of the governance framework.

CHAPTER SEVEN
POLICIES &
PROCEDURES
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Chapter seven: Policies
& procedures
SafeWork SA’s staff have an obligation to administer complex legislation and
are assisted in carrying out that function through a range of documents (policy
documents), including:
⊲⊲ policies400

⊲⊲ safe work practices405

⊲⊲ procedures401

⊲⊲ technical notes406

⊲⊲ model operating procedures402

⊲⊲ codes407

⊲⊲ standard operating procedures403

⊲⊲ manuals,408 and

⊲⊲ operational guidelines404

⊲⊲ WHS information sheets.409

However, SafeWork SA does not currently have a policy framework,410 which means
that the manner in which the policy documents contribute to SafeWork SA’s vision
and purpose is often unclear; the provenance of the policy documents is unknown;
and the number and type of documents relevant to any particular issue is difficult to
determine.
The Executive Director described the state of SafeWork SA’s policies as ‘voluminous,
confusing and in need of a good sorting’.411
The content and number of policy documents applicable to
an individual inspector appears to differ from one team to
another. One inspector relevantly observed:
‘I should be able to go from this team to that team and
operate the same. Inspectors operate differently in
different teams.’412
At present it would be difficult for an inspector from one team
to transition to a different team even though the same job and
person specification applies in respect of all inspectors.

‘The Executive
Director described
the state of
SafeWork SA’s policies
as ‘voluminous,
confusing and in need
of a good sorting’.’

400: See for example, EXH 0173; EXH 0554; EXH 0477.
401: See for example, EXH 0491.
402: A Model Operating Procedure is ‘a Heads of Workplace Safety Authorities (HWSA) endorsed
document that relates to the Model Work Health and Safety legislation; and provides administrative and
operational instructions and interpretation of how the WHS Act operates in South Australia’: EXH 0213, p. 1.
403: A Standard Operating Procedure is ‘a document that provides administrative and operational
instructions specific to activities undertaken within SafeWork SA’: EXH 0213, p. 1.
404: An Operational Guideline is ‘a document similar to [a] SOP or MOP, but is a document that provides
SafeWork SA workers with guidance on a particular topic’: EXH 0213, p. 1.
405: See for example, EXH 0237.
406: See for example, EXH 0429.
407: See for example, EXH 0574.
408: See for example, EXH 0223.
409: See for example, EXH 0838.
410: EXH 0438, p. 26; EXH 0918.
411: EXH 0438, p. 27.
412: EXH 0918.
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The inconsistent practices amongst the inspectorate make it more difficult to identify
inappropriate behaviour, which reduces the likelihood of detecting corruption,
misconduct and maladministration.
Adopting consistent practices across teams would make it easier to rotate staff and
backfill positions. As I will discuss in Chapter 11, rotation of staff would also assist in
minimising the risks of corruption, misconduct and maladministration.

7.1 Content
Information provided during the course of this evaluation suggests that there is
difficulty preventing staff members from unilaterally amending approved policy
documents and as a result approved policy documents may not necessarily only
contain approved content.
There is a tension between ensuring that policy documents are sufficiently detailed
while still allowing sufficient scope for staff to exercise sound judgement based upon
their skill and experience.
One staff member said that certain individuals have the mindset that they cannot
do their work if they have not been provided with clear step-by-step instructions.416
However, another staff member considered that the policy documents, particularly the
model operating procedures and standard operating procedures, have been ‘overengineered’ and doubted the extent to which anyone uses them.417
The PSA submitted that in order to be useful, the policy documents need to be
concise and to the point.418 It was suggested that inspectors do not have time to
consider lengthy policy documents on a regular basis, but it was recognised that such
documents may assist with training or as a reference.419

413: EXH 0918.
414: EXH 0918.
415: EXH 0918.
416: EXH 0918.
417: EXH 0918.
418: EXH 0832, p. 3.
419: EXH 0832, p. 3.
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The inconsistent practices between teams seems to have developed because of
a ‘team-centric’413 approach adopted in SafeWork SA. Each team has established
and documented its own processes which may reflect the preferences of individual
members.414 It was suggested that the team-centric approach developed because
there was ‘nothing else in place’.415
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Counsel Assisting submitted:
‘An overall impression that I’ve formed is that it’s not
necessarily clear to what extent staff rely upon or adhere
to the policies which are said to be in place.’420
She continued:
‘The organisation requires the creation of a policy
framework which will provide clarity as to what
procedures apply to whom, what is expected of staff
from an organisational perspective, as well as ensuring
policies are reviewed and updated on a structured basis.
The widespread use of policy documents is necessary
for establishing consistent practices throughout the
organisation.’421

‘It is important
that policy
documents not only
exist but that they are
inherently consistent
with each other and
are consistently
applied throughout
the organisation.’

I agree with those submissions. It is important that policy documents not only exist
but that they are inherently consistent with each other and are consistently applied
throughout the organisation.
The absence of a policy framework can lead, as Counsel Assisting observed,
to a lack of understanding by inspectors as to how they may exercise their
powers lawfully which will create risks, including poor investigations and failed
prosecutions.422

420: EXH 0840, p. 12.
421: EXH 0840, p. 12.
422: EXH 0840, p. 12.
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A number of staff observed that there is no system for reviewing and updating policy
documents.423 One staff member mentioned that there was an electronic alert system
which should notify authors of policy documents when those documents need to be
reviewed.424 That system appears to be insufficient and ineffective as some policy
documents have not been reviewed for at least five years.425
An example is SafeWork SA’s General Guidelines for Prosecution.426 Under the WHS
Act the regulator has a statutory obligation to publish general guidelines in relation
to the prosecution of offences.427 Those guidelines do not appear to have been
reviewed since 2013 and it is apparent from reading the guidelines that they have not
been updated to reflect changes in the law.
The review of policy documents seems to have declined since the disbandment
of the Compliance, Advisory, Legal and Investigations Team in about 2009 and its
successor, the Operational Support Team, in about 2014. Some policy documents
have not been updated since those teams were disbanded.428 Others have been
subject to minor changes but still need thorough review.429
One of SafeWork SA’s functions is to attend businesses and to scrutinise the
adequacy and currency of those businesses’ policy documents. Paradoxically
SafeWork SA’s own policy documents are inadequate and out of date.
The Executive Director recognised the need to address the current state of policies
and to establish systems that ensure the accuracy of policies. In this regard, he said:
‘So, once we’ve done that, whatever is left that is relevant to how we work we
can then update to make sure they’re accurate, and then we need to put a
controlled mechanism in place to make sure that they’re reviewed regularly and,
effectively, a[s] part of a proper document management system.’430

423: EXH 0918.
424: EXH 0918.
425: See for example, EXH 0199 (last reviewed on 7 November 2013); EXH 0186 (created on 28 November
2012 and has not been reviewed); EXH 0193 (created in 2012 and has not been reviewed); EXH 0189
(created on 8 January 2013 and has not been reviewed); EXH 0187 (created on 21 November 2012 and has
not been reviewed); EXH 0173 (issued on 6 November 2012 and has not been reviewed).
426: EXH 0172.
427: Work Health and Safety Act 2012 (SA) s 230(3)(a).
428: EXH 0918.
429: EXH 0918.
430: EXH 0438, p. 27.
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I agree that SafeWork SA needs a system for the regular review of its policy
documents. I also agree with the submission of Counsel Assisting that once such a
system has been established, all existing policy documents should be reviewed to
ensure that they:
⊲⊲ comply with any legislative
requirement

⊲⊲ are consistent with all other policy
documents

⊲⊲ are accurate and relevant

⊲⊲ identify precisely to whom the
particular policy document applies,
and

⊲⊲ are written in plain English and are
unambiguous and easy to follow
⊲⊲ define abbreviations and technical
terms

⊲⊲ list all related policy documents to
enable a staff member to locate all
policy documents applicable to a
particular topic.431

The identity of the staff member responsible for each policy should be included so
that staff can approach that person if necessary about the application of the policy
and provide any comments about its content.

7.3 Accessibility
Many of SafeWork SA’s policy documents are stored in a network drive and on the
hard drive (C drive) of the inspectors’ tablets.432 The policy documents are stored
on the C drive to allow inspectors to access the documents while conducting site
visits.433 The C drive synchronises with the network drive each time a tablet is
connected, ensuring the policy documents stored on the tablets reflect those stored
on the network drive.434
An electronic contents page, known as the eManual, assists inspectors to locate
relevant policy documents.435 A submission made by the PSA suggested that the
eManual was a great resource for inspectors and that inspectors would benefit from
re-establishment of a tool of that type.436
SafeWork SA has considered the development of other tools to make the policy
documents more accessible.437 However, those tools have not been implemented.438
The system controlling the addition of documents to the network drive is inadequate.
To this end, the Executive Director said:
‘SafeWork SA also has a large number of policies and procedures, and a large
number of these are documented procedures. I would expect an organisation of
the maturity of SafeWork SA to have a more robust system for ensuring document
control. I would also expect a rigorous document management system to be in
place to ensure the accuracy of material and version control. There is a great
opportunity to make improvements in this area.’439
431: EXH 0840, p. 13.
432: EXH 0918.
433: EXH 0918.
434: EXH 0918.
435: EXH 0918.
436: EXH 0832, p. 3.
437: EXH 0918.
438: EXH 0918.
439: EXH 0438, pp. 15-16.
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Some teams also store policy documents within their own team directories which are
not accessible by staff in other teams.442 Accordingly, there is no one source from
which all current policy documents can be obtained.443
Some staff said that they would not be able to point to all of the policy documents
applicable to their role.444
The difficulty in locating the current suite of policy documents was apparent during
the early stages of this evaluation. I requested policy documents relevant to the
evaluation445 but a reading of those documents left me unaware as to whether all
of the documents were still in use. Some had not been reviewed for many years
and others were in draft form. I also struggled to understand the hierarchy of the
documents, many of which dealt with similar subject matter. The naming conventions
for the documents did not assist in that regard.
To assist in addressing these deficiencies, SafeWork SA’s current policy documents
should all be stored together in a location which can be accessed by all staff. The
location in which the policy documents are stored should have an effective search
engine to assist staff to locate relevant documents. To avoid confusion former
versions and draft versions of policy documents should be stored elsewhere.

440: EXH 0918.
441: EXH 0918.
442: EXH 0918.
443: EXH 0918.
444: EXH 0918.
445: EXH 0851, p. 3.
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The addition of documents was described by one staff member as a ‘free for all at the
moment and it has got worse’.440 Staff said that the drive contains documents which
are no longer relevant as well as multiple versions of the same document, which
makes it difficult to identify the current suite of policy documents.441
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7.4 Poor adherence to policy
Staff openly admitted that their practices often diverge from the documented
procedures. For example, one staff member submitted:
‘The struggle between following all practices and processes against providing
service to customers and reducing harm, is ever present. I endeavour to follow
procedures, but if the choice is procedures or service delivery to reduce harm, I
will go with reduce harm every time.’446
It was suggested that some staff need not follow the policy if they do not agree with it
or believe there is an easier way to undertake the task.447
Staff have also developed their own practices where there is no policy document or
they cannot find the relevant policy document.448
Some teams operate under draft policy documents which have never been finalised
or approved.

‘There is an
increased risk of
corruption, misconduct
and maladministration
if policies and
processes are not
followed, particularly
if key controls are
disregarded.’

446: EXH 0918.
447: EXH 0918.
448: EXH 0918.
449: EXH 0918.
450: EXH 0918.

I have been informed that the Investigation Team still
uses the 2008 version of a draft policy document
developed for dealing with fatalities.449 It was said
that policy was used because it is the best that they
have.450
There is an increased risk of corruption, misconduct
and maladministration if policies and processes
are not followed, particularly if key controls are
disregarded.
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It was suggested by staff that some policy documents have only been approved by
a team manager and have not been considered by the executive.451 SafeWork SA’s
Procedures SOP provides for new policy documents to be approved by the
executive.452 However, it is apparent that this does not always occur.
A staff member complained that policy documents which have travelled through
the managerial chain to the executive are too lengthy and no longer useful.453 I do
not consider that the length of the documents is a necessary consequence of the
approval process of the executive. On the contrary, I consider that oversight by the
executive of new policy documents and changes to policy documents is likely to be
of assistance in ensuring changes are communicated to all staff and should increase
the likelihood of the adoption of consistent practices throughout the organisation.

7.6 Responsibility
Some staff, including managers, said that they do not know who is responsible for
maintaining and updating policy documents.454
No one who met with the evaluation team accepted responsibility for the current
state of the policy documents. That ought to be of concern.
SafeWork SA needs to clearly identify the persons responsible for establishing a
policy framework and maintaining policy documents. Those members of staff must
then be accountable for undertaking those activities.

451: EXH 0918.
452: EXH 0213, p. 4.
453: EXH 0918.
454: EXH 0918.
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7.7 Recommendations
SafeWork SA is urgently in need of a detailed policy framework which should form
part of the organisation’s overarching governance framework.
The establishment of the policy framework should occur before SafeWork SA reviews
its existing policy documents or establishes new policy documents. Although many
policy documents need updating, continuing to deal with the policy documents in
isolation will be counterproductive. As Counsel Assisting said:
‘...trying to update and review existing policies and procedures...before there’s
a governance framework and policy framework in place, runs the risk of double
handling, the creation of too many documents, disjointed work practices and
further short-term change’.455
The establishment of a sound policy framework should be a priority and any
resources currently focused on updating individual policy documents should be
diverted to the development of the governance framework (which I recommended in
Chapter 6) and the policy framework.

RECOMMENDATION 7

That, following the establishment of an appropriate governance framework,
SafeWork SA prioritises the creation of a policy framework which:

⊲⊲ details the process for the identification, creation, consultation, approval and
implementation of every policy document
⊲⊲ establishes a system for the regular review of each policy document
⊲⊲ sets out the manner in which policy documents will be stored and how and
who may have access to the policy documents
⊲⊲ identifies the hierarchy of policy documents and how they relate to each
other
⊲⊲ allocates responsibility for each task specified in the policy framework, and
⊲⊲ indicates who has authority to approve new policy documents and implement
changes.

RECOMMENDATION 8

That SafeWork SA establishes a central repository for policy documents
accessible by all staff which contains only current, accurate and approved policy
documents. Draft documents and earlier versions of documents should be stored
elsewhere.

455: EXH 0840, p. 13.
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Chapter eight: Triaging
Triaging is the process by which SafeWork SA determines the manner in which it
deals with information it receives.
The first point of contact with SafeWork SA is important as it provides SafeWork SA an
opportunity to gather information to be used in the triaging process. The information
obtained through the first point of contact may determine whether SafeWork SA will
deem the matter to be within its jurisdiction and the action to be taken.
The triaging process has a significant influence on the workload of the inspectorate.

8.1 Past triaging practices
SafeWork SA’s approach to triaging has changed a number of times over the last ten
years.456
Initially triaging was undertaken by a single principal inspector who vetted everything
which came into the agency.457
The system changed to a team of three principal inspectors who occupied ASO6
positions.458 They used a national instrument as their guide for determining those
matters that should be dealt with by SafeWork SA and those that should not.459 The
purpose of the national instrument was to ensure that regulators across Australia
were making consistent decisions.460
A manager expressed the view that the ASO6 level is an appropriate level for a
person involved in triaging.461 However, the manager was strongly of the view that the
person employed in triaging must be the right person and emphasised that it requires
a certain skillset and personality.462
Historically the triaging team would deal with some matters by letter or immediately
on the telephone because it was not always necessary for inspectors to attend the
work site.463
Triaging was later overseen by an Assessment Panel which was comprised of the
Chief Inspector (or a proxy), a team manager (or a proxy) and any other staff member
who was interested in attending.464 The Assessment Panel would meet daily to review
all new matters received by the agency.465

456: EXH 0918.
457: EXH 0918.
458: EXH 0918.
459: The national instrument is embodied within SafeWork SA’s Framework for a Common Approach to
Work Health and Safety SafeWork SA Event Triaging: See EXH 0850.
460: EXH 0918.
461: EXH 0918.
462: EXH 0918.
463: EXH 0918.
464: EXH 0235, p. 4; EXH 0918.
465: EXH 0235, p. 4; EXH 0918.
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Persons who contact SafeWork SA during business hours generally do so by emailing
or calling the Help Centre. The Help Centre is involved in the triaging process and
sits within the educator arm of SafeWork SA. The Help Centre is staffed by six ASO3
level staff who report to an ASO4 level Senior Information Officer.466 The information
received by the Help Centre is forwarded to a team leader who decides how
SafeWork SA should deal with the matter, including whether an inspector should
attend the workplace.467 The system means that the individual team leaders have
responsibility of triaging the report from the Help Centre.
The Help Centre staff have been directed to receive and record all reported matters:
‘We take everything – some is not even a notifiable under the legislation.’468
The direction that the Help Centre should record and refer all matters to a team
leader has created tensions between Help Centre staff and the team leaders.469
The team leaders, who as a result are now triaging matters, are generally dissatisfied
with the system.470 One team leader said:
‘We have lots [of] gripes with Help Centre. They take everything down that
comes in. …Have no idea as far as what it creates for the teams. If it is something
that shouldn’t have been taken, we can’t just say ‘no’. The amount of time and
inefficiency to tidy it up and record it appropriately. We have raised it many times
and nothing changes.’471

466: EXH 0012; EXH 0918.
467: EXH 0918.
468: EXH 0918.
469: EXH 0918.
470: EXH 0918.
471: EXH 0918.
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The present system has a number of other disadvantages:
⊲⊲ The processes are inefficient as it is
not unusual for team leaders to spend
time gathering additional information
before they can decide how to deal
with the matter.472
⊲⊲ There is no guiding document
applicable to all teams in the
inspectorate and as a result each
team leader has his or her own
approach to triaging which causes
inconsistencies between the teams.473
⊲⊲ The desire of team leaders to
protect their team may also result in
inconsistent triaging. My evaluation
team was told that where a team’s
workload was high the team leader

was more likely to decide that
matters should not be dealt with by
SafeWork SA.474 On the other hand if
the team’s workload was low the team
leader may be inclined to take on
more matters.475
⊲⊲ There is little oversight of the
decisions made by team leaders
during the triaging process.
⊲⊲ SafeWork SA may not be making the
best use of its resources by having
staff in the regulatory arm working
on matters which may be outside of
jurisdiction or better dealt with by
other agencies.476

Counsel Assisting submitted, and I agree, that there is scope for SafeWork SA to
improve its internal practices in relation to triaging the information that it receives.477
The divergent and inconsistent practices in relation to triaging of matters, and the
lack of oversight of the process, increase the risks of corruption, misconduct and
maladministration.
SafeWork SA may be able to improve its triaging procedures by learning from
approaches adopted interstate.
WorkSafe Victoria has an advisory service which I am told takes approximately 4,000
calls per week, but only approximately 400 are referred to inspectors for action.478
The advisory service has two functions, initial advice and triaging.479
The Victorian advisory service is intended to be the gatekeeper for all, ensuring that
only those matters which are assessed as requiring action by inspectors are brought
to the attention of inspectors.480

472: EXH 0918; EXH 0235, p. 3.
473: However, at the time of writing, a new triaging procedure had been drafted and had recently been the
subject of consultation.
474: EXH 0918.
475: EXH 0918.
476: See generally, EXH 0918.
477: EXH 0840, pp. 15-16.
478: EXH 0541.
479: EXH 0541.
480: EXH 0541.
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8.3 Recommendation
RECOMMENDATION 9

That SafeWork SA improves its triaging practices by:
⊲⊲ conducting random audits of triaging decisions to increase oversight
⊲⊲ identifying those matters that are not within SafeWork SA’s statutory
jurisdiction
⊲⊲ identifying those matters that could be best dealt with by some other agency
and requesting the reporter to direct the matter to that agency, and
⊲⊲ documenting a clear process for triaging and providing instruction and
education to team leaders to ensure consistency in the manner in which
matters are triaged when they reach team leaders.

CHAPTER NINE
THE INSPECTORATE
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Chapter nine: The
inspectorate
The industry teams in SafeWork SA’s regulatory arm are predominantly staffed by
inspectors.481
I will outline the role of the inspector, including an inspector’s resourcing and record
keeping requirements. I will then address the exercise of discretionary powers and
the systems which have been adopted, or could be adopted, to prevent or minimise
the risks of corruption, misconduct and maladministration inherent in the exercise of
those powers.

9.1 The role of an inspector
A work health and safety inspector’s role includes:
⊲⊲ carrying out inspections at workplaces
⊲⊲ interviewing and communicating
with persons at workplaces (such
as PCBUs, health and safety
representatives, persons with
management or control of the
workplace, victims and other
witnesses of incidents)
⊲⊲ taking measurements and samples

⊲⊲ preparing notices, reports and photo
logs relating to those workplace
inspections
⊲⊲ reviewing evidence provided in
response to statutory notices
⊲⊲ revisiting workplaces to follow up
previous inspections,482 and
⊲⊲ attending to administrative or team
matters.483

An inspector’s performance is measured against key performance indicators (KPIs)
which are set by SafeWork SA’s executive and within each team.484 The inspectors’
KPIs are influenced by organisation-wide KPIs which are set by the Department of
Treasury and Finance.485
Some inspectors are concerned that the current KPIs do not encourage appropriate
behaviour because some KPIs encourage quantity rather than quality.486

481: See, Chapter 3.
482: EXH 0918.
483: See generally, Work Health and Safety Act 2012 (SA) ss 164, 165(1); EXH 0918.
484: EXH 0281; EXH 0263; EXH 0262; EXH 0260; EXH 0259; EXH 0918.
485: EXH 0918.
486: EXH 0918.
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I have outlined the process for the referral of a case file from the Help Centre to a
team leader.487
SafeWork SA’s system for allocation of case files by team leaders to inspectors is
unsophisticated.
It appears that some team leaders simply allocate files by location or rotation in the
team without consideration of individual inspectors’ expertise, current file load or
relationship with the PCBU.488
The Team Norms and Operational Processes for both the Construction Team and the
Manufacturing, Wholesale, Transport and Utilities Team489 state:
•

•

‘Absolutely every effort is made to allocate jobs as per allocation
spreadsheet in sequence no matter what the complexity is (taking into
account below)
•

NB: Every effort be made to avoid crossing over with distance

•

NB: Every effort be made to avoid 2 inspectors going to same PCBU
for different things; and

•

Common sense prevails if two jobs come in for a distant location some
negotiation or job transfer may be required

Same day service and/or critical incident: the most immediately available
inspector to go and allocations thereafter to reflect the ad-hoc job’490

Inspectors manage their workloads as they see fit because there is no structured
system in place to assist inspectors to prioritise work on their individual files.491 In this
regard, one inspector said:
‘I typically have a case load varying from twenty to forty open case files. The
intensity and degree of resource input for open files is very broad with some
files closed within a week or two and others taking up to two years. Active
workload management from leadership is almost non-existent as ultimately the
new incoming work must be allocated to an inspector and actioned. I endeavour
[to] keep the new files turning over, resulting in the medium and longer term files
get[ting] attention when time permits, hence the longer term files.’492

487: See, Chapter 8.
488: EXH 0168, p. 3; EXH 0230, p. 3; EXH 0918.
489: This team has been renamed the Manufacturing, Wholesale, Retail, Transport and Utilities Team.
490: EXH 0168, p. 3; EXH 0230, p. 3.
491: EXH 0918.
492: EXH 0918.
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9.1.2 SITE VISITS
One measure of an inspector’s performance is by reference to the number of visits
that the inspector makes to workplaces each week. The KPI is eight site visits per
week.493
In general terms, the purpose of a site visit is to assess a PCBU’s compliance with
work health and safety laws and to assist the PCBU in complying with those laws.494
Inspectors attend workplaces on both a reactive and proactive basis.495 A reactive
visit generally occurs when a complaint or notification of an incident is made to
SafeWork SA; or when an inspector has been appointed by the regulator to review
a provisional improvement notice; or when an inspector can assist in resolving a
dispute about the exercise or purported exercise by a WHS entry permit holder of a
right of entry.496
Proactive visits are targeted attendances which may be announced by informing
the PCBU in advance or may be unannounced.497 Proactive visits may be linked to
educational campaigns initiated by the educator arm of SafeWork SA.498
The manner in which workplace visits are undertaken is at the discretion of the
individual inspector. However, the Construction, Forestry, Maritime, Mining and Energy
Union (CFMEU) submitted that:
‘SafeWork SA, in attending worksites, often focuses on whether paperwork about
safety is in order, as opposed to what is actually happening. In its experience,
there is often a huge difference between what the paperwork says is supposed
to happen, and what actually happens.’499
Mr Szakacs made a similar submission on behalf of SA Unions.500
I will make recommendations later in this chapter in an endeavour to ensure that
workplace inspections are conducted consistently and with the appropriate focus on
the key risks.

493: EXH 0918.
494: EXH 0554, p. 4.
495: See, EXH 0234, p. 1.
496: EXH 0234, p. 2.
497: EXH 0234, p. 2.
498: EXH 0234, p. 2; EXH 0918.
499: EXH 0407, [21].
500: EXH 0443, p. 9; EXH 0399, p. 5.
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After hours attendances at workplace incidents are an important feature of the
service that SafeWork SA offers because it means that all work health and safety
incidents are addressed promptly regardless of the time at which they occur.
SafeWork SA rosters its staff so that inspectors are available to attend incidents that
occur outside SafeWork SA’s core hours.501
SafeWork SA previously had a practice whereby inspectors who were called out to
workplaces outside of normal business hours were paid for a minimum of three hours
work even if the after hours work occupied a much shorter period.502 I am told that
this practice has now been changed and as a result SafeWork SA is having difficulty
finding inspectors who are willing to participate in its on call roster.503
In light of the concerns which have been raised about SafeWork SA’s previous on call
practices, I suggest that on call activities be the subject of a random audit to verify the
time claimed for after hours work.
Later in this chapter I will recommend an audit of a staff member’s activities
over a one month period as well as the use of body worn cameras. If those
recommendations are adopted, it may be beneficial for the auditor to consider an
inspector’s on call activities as part of the monthly audit. Footage from body worn
cameras should assist the verification process.

9.1.4 RELATIONSHIPS
SafeWork SA has developed sound working relationships with some industries and a
number of PCBUs which it regulates.504 Staff recognised the benefits of establishing
such relationships.505 However, one staff member acknowledged that it is difficult
to strike the right balance between developing an effective working relationship
with industry and being captured (a concept which I will discuss in detail later in this
chapter).506
From time to time, inspectors are contacted directly by a PCBU rather than the PCBU
contacting SafeWork SA’s Help Centre.507 This practice should not be permitted
because it increases the risks of corruption, misconduct and maladministration.
SafeWork SA’s Western Australian counterpart said that unions also contact its
inspectors directly. By contacting an individual inspector directly, the opportunities for
influence by a PCBU or union are increased and the likelihood of detection of that
influence is decreased.
I am told that SafeWork SA has taken, or is in the process of taking, action to
ensure in all cases that the initial contact about a new case file is made via the Help
Centre.508

501: EXH 0207, p. 3.
502: EXH 0918.
503: EXH 0918.
504: See for example, EXH 0403, p. 1; EXH 0441, pp. 2-3. See also, EXH 0398, p. 6; EXH 0918.
505: EXH 0918.
506: EXH 0918.
507: EXH 0918.
508: EXH 0918.

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

9.1.3 AFTER HOURS WORK

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

128
9.1.5 PRESSURE
In exercising their functions, inspectors can be subject to competing pressures.
Counsel Assisting described those pressures in the following terms:
‘…the environment in which inspectors operate is not easy. They’re dealing with
diverse subject matter and can be subject to pressure from external businesses
and organisations which have competing interests. They may receive pressure
simultaneously from PCBUs, industry bodies and unions about the ways in which
they should exercise their powers. They must also deal with media scrutiny.
It is difficult for inspectors to strike the right balance between maintaining a
relationship with industry, while avoiding being captured by the organisation,
groomed or subject to other forms of influence.
…
One concern that I alluded to earlier is the pressure that inspectors experience
due to the competing interests of PCBUs, industry bodies and unions. The
pressure may be exerted by a PCBU in an attempt to avoid receiving a notice
in circumstances where such a notice should be issued. I can imagine that the
pressure could be quite substantial when the effect of the notice, if issued, could
shut down a worksite or impact the PCBU’s future applications submitted for
government tenders. Conversely, it was suggested that some PCBUs encourage
the receipt of notices because it assists them in obtaining funding to address
work health and safety issues.’509
The pressure placed on inspectors is not new. Mr Murray, who worked as an
inspector for a predecessor agency to SafeWork SA from 1999 to 2001, said that on
several occasions he experienced efforts or attempts to influence his decisions.510
In the context of licensing, I was informed that large businesses attempt to contact
the inspector who will present the least challenge to them.511 I was also informed that
smaller businesses tend to attempt to apply more pressure to inspectors than larger
businesses because the smaller businesses often do not have the resources to take
the necessary action to address the matters identified by SafeWork SA.512
It is a matter of some concern that businesses, whatever their size, are attempting to
obtain benefit in that way.

509: EXH 0840, pp. 17, 20.
510: EXH 0440, pp. 3-5.
511: EXH 0918.
512: EXH 0918.

129

I am told that budget pressure imposed on SafeWork SA has been one of the driving
factors in respect of changes to the resources used by staff and the manner in which
those resources are used.
To carry out his or her functions an inspector requires:
⊲⊲ a vehicle to travel to and from
workplaces

⊲⊲ a mobile phone for use when away
from the office, and

⊲⊲ locations at work and at workplaces to
park that vehicle

⊲⊲ a tablet to remotely record information
in SafeWork SA’s electronic systems.

⊲⊲ equipment and protective clothing for
use when at workplaces

9.2.1 GOVERNMENT VEHICLES AND CAR PARKING
An inspector must have access to a vehicle for the purposes of the inspector’s work.
During the course of the evaluation, SafeWork SA revised its policy position in respect
of the use of government vehicles.513 The Executive Director described the reasons
for the change:
‘In relation to our government fleet, SafeWork SA has a fleet of 65 governmentplated vehicles. These are fully-funded lease vehicles. Most are used by the
regulator. SafeWork SA has been paying a significant annual fringe benefit tax
liability for personal use of government vehicles.
This liability is paid by SafeWork SA and has never been passed back to an
employee. There has been a culture of workers taking government vehicles
home each night. This culture began over 15 years ago and was due, from what I
am told, to a lack of available secure parking at the premises previously occupied
by the agency at that time. Inspectors were told to attend a worksite on their
way home each night and also told to attend a site on their journey to work each
morning. If that practice occurred, then no fringe benefit tax would apply. This
activity has eroded over time, with recent GPS data showing that this type of site
visit is occurring significantly less and not by everybody. Over time, the access
to and use of vehicles has been seen by some as an entitlement rather than a
business need.’514
A change of policy was implemented on 1 October 2018. Since then SafeWork SA’s
fleet of government vehicles has been pooled.515 Inspectors still have access to
vehicles for work purposes but they are now generally not able to take a vehicle
home at night.516
There are differing views among staff about this change of policy.517

513: EXH 0438, p. 24.
514: EXH 0438, p. 23.
515: EXH 0815, pp. 1, 3.
516: Save for circumstances such as where the inspector is on call. EXH 0438, p. 23; Appendix 6.
517: EXH 0918.
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Mr Kitchin on behalf of the PSA submitted that some inspectors have a contractual
entitlement to take a vehicle home at night.518 That is a matter for the SAET and not
one upon which I intend to comment.
Car parking arrangements also changed during the course of the evaluation.
Prior to 1 July 2018, SafeWork SA paid 75% of the cost of the car parking at
SafeWork SA’s head office for private vehicles owned by staff members. The
Executive Director provided the historical context:
‘The car parks around the SafeWork SA building are owned by a private landlord,
and I discovered that SafeWork SA has been subsidising carparking costs for
workers. Previous executives introduced a system whereby workers pay a
contribution of their parking space and SafeWork SA pays the remainder. This
results in not only an annual bill for the parking but also an annual fringe benefit
tax liability. The process of allocating parking is also not effectively managed, as
we now have a situation where we have more people with permits than available
parking bays. So, to address and resolve this, I have announced my intention to
stop it and, as of 1 July 2018, workers are liable for their own parking cost, and
again I am currently in consultation with the workforce and the union in regards to
this.’519
It is not easy to understand why SafeWork SA would pay for 75% of the cost of its staff
members’ car parking unless it was part of the staff member’s remuneration package.
Public resources, including an agency’s motor vehicles, which are used for the
purpose of the agency discharging its statutory functions should only be used for the
agency’s business purposes and for no other reason.

9.2.2 TABLETS
SafeWork SA is in the process of transitioning from paper-based practices to
electronic systems.
As part of this transition, all inspectors have been provided with a tablet to assist the
inspector with his or her work in the field.520
The Executive Director described the features of the tablets and the reasons for their
purchase and use:
‘These Tablets were introduced as a strategy to make our workforce more
mobile, ease operations in the field and to update old hardware. The Tablets are
the latest Hewlett Packard Tablet technology loaded with Windows 10. They have
built in cameras, detachable keyboard, Wi-Fi connectivity, a data SIM included
for those needing internet access in the field and come with a docking station
to connect to desktop set ups. They are the standard Tablet device allocated
through the Attorney General’s Department (AGD) ICT Department to all AGD
staff.’521

518: EXH 0442, p. 11.
519: EXH 0438, p. 24.
520: EXH 0918.
521: EXH 0841, p. 5.
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9.2.3 MOBILE PHONES
I asked SafeWork SA to provide me with its policies, procedures and guidelines in
respect of the provision of mobile phones to staff members and their use.523
In response to that request, SafeWork SA said that it had not been complying with
the relevant departmental policy in respect of mobile phones.524 There was no
documentation which identified a compelling business need for a mobile phone for
certain roles and no approval process for the issuing of a mobile phone.525
SafeWork SA promptly rectified the poor practice after identifying the problem.

522: EXH 0841, pp. 6, 13; EXH 0397, p. 5. See also, EXH 0442, p. 24.
523: EXH 0851, p. 3.
524: EXH 0423, p. 1.
525: EXH 0423, pp. 1-2.
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Although there has been some debate about the functionality of the tablets,522
it would appear that the implementation of tablets has proved to be useful. The
availability of a tablet for an inspector enables the inspector to promptly record the
inspector’s observations and notes of a workplace inspection which allows improved
oversight of inspectors’ activities and, for reasons I will mention later, reduces the
risks of corruption, misconduct and maladministration.
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9.3 Inspectors’ record keeping
The exercise of statutory powers is documented by an inspector in:
⊲⊲ the inspector’s field notebook

⊲⊲ inspection reports.526

⊲⊲ statutory notices, and
The extent of information collected and the records made in relation to workplace
inspections differs from one inspector to another.527 The timeliness in respect of the
preparation of those records also seems to vary.528
Because of poor record keeping it is difficult to scrutinise the work performed by an
inspector.

9.3.1 FIELD NOTEBOOKS
A field notebook contains the inspector’s contemporaneous handwritten notes about
the inspector’s observations and actions.529

9.3.2 STATUTORY NOTICES
As mentioned earlier, the WHS Act empowers an inspector to issue improvement
notices, prohibition notices and non-disturbance notices.530
The Executive Director said in his oral submission that he did not know whether the
inspectorate had been given an instruction to provide the inspector’s reasons for
issuing statutory notices.531 However, he later clarified that statement:
‘Inspectors have not been given an instruction that they must provide evidence of
their decision making and their reasons for the issue of a notice.
However, the compliance notice itself (i.e. Improvement Notice and Prohibition
Notice) requires the Inspector to give the grounds for issuing the notice. This is
a requirement of the Work Health and Safety Act 2012 (s.192 for Improvement
Notice and s.196 for a Prohibition Notice) and is stated on the notice. If this part of
the notice is not completed, then the notice would be set aside at Internal Review
if ever the notice was reviewed.’532
An obligation to provide clear reasons for issuing a notice increases accountability
and transparency of an inspector’s actions. The requirement to provide reasons
encourages an inspector to consider why he or she is making the decision and
assists a reviewer to understand why a decision has been made.

526: See for example, EXH 0772; EXH 0881. See also, EXH 0212, p. 4.
527: See for example, EXH 0763-EXH 0772; EXH 0797-EXH 0807; EXH 0879-EXH 0887.
528: EXH 0918.
529: EXH 0212, p. 4.
530: Work Health and Safety Act 2012 (SA) ss 191, 195, 198.
531: EXH 0438, pp. 45-46.
532: EXH 0836, p. 3.
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Inspection reports are prepared by an inspector following a visit to a workplace and
are provided to the PCBU.533
The Model Operating Procedure: Inspection Reports requires inspectors to succinctly
include the following information in an inspection report:
•

‘who the inspector spoke to during the inspection work, and

•

what the inspector(s) inspected or observed with one or more of their five (5)
senses at the location, and

•

what matters assisted the inspector [to] form their opinion or reasonable
belief about something that was the subject of inspection work, and

•

what the inspector did do or proposes to do about what was inspected.’534

From the inspector’s perspective, an inspection report:
•

‘enables the inspector’s statutory actions, decisions and associated reasons
to be recorded and communicated to workplace parties;

•

adds to the profile of the workplace which can be accessed and referred to
when needing to see the prior history of the regulator’s interventions there;

•

can be referred to (together with notes taken at the time) when an inspector
needs to refresh his/her memory (such as at a coronial inquest or during
proceedings in a court or tribunal);

•

demonstrates what was/was not done at the time of an inspection should
there be any review of inspector decisions or complaint about inspector
conduct; and

•

demonstrates a standard of professionalism transparency and accountability
in relation to inspection work.’535

From the perspective of a PCBU or health and safety representative, an inspection
report:
•

‘provides some detail in writing of what the inspector saw, did, proposes to
do and communicated to them during an inspection

•

ensures workplace parties can provide an accurate record of an inspection
to their senior management, Board and work group members, enabling
required action to be taken; and

•

provides a factual basis on which workplace parties can assess their review
rights.’536

Inspection reports are not expressly required by the WHS Act but, I am told,
were introduced as an accountability measure following the harmonisation of the
legislation.537
533: EXH 0198, p.3.
534: EXH 0198, p. 4.
535: EXH 0198, pp. 2-3.
536: EXH 0198, p. 2.
537: EXH 0918. See also, EXH 0198, p. 3.
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The PSA submitted that:
‘There needs to be real value for stakeholders and the agency in producing an
inspection report – not just another piece of paperwork for inspectors to produce
and another piece of red-tape’.538
I agree with the PSA’s submission. However, there is a clear need for inspectors to
maintain accurate and sufficient records of their observations at an inspection.
I have examined a number of inspection reports which contain very limited detail
about the inspector’s observations during the workplace visit.539
The level of detail in some inspection reports would not provide the reader with a
clear understanding of what has been observed at the workplace, the actions taken
(or not taken) during the inspection, and the reasons.
Any person at any time should be able to review a record of an inspection and be
able to understand what has occurred.
SafeWork SA should provide clear guidelines to its inspectors identifying the
information that must be recorded at an inspection and if an inspector decides
to issue a notice, the information that must be recorded about that decision. The
guidelines should also identify the information that must be recorded when an
inspector decides not to issue a notice.
The inspection report template has recently changed from an electronically prepared
document back to a paper-based document which is scanned into InfoNET.540
However, data cannot be easily extracted from the scanned copy.541
Counsel Assisting commented on the recent change to the format of the inspection
reports:
‘The current inspection report template has limited ability to capture the specific
powers which has been used during a site visit and the reason for the exercise of
those powers. I raise a concern that there has been a recent shift by SafeWork SA
from an electronic inspection report to a hard-copy one. I am of the view that
a move back to a paper based report creates further risks rather than reduces
them.’542
SafeWork SA’s decision to revert from an electronic document to a hardcopy
document is surprising.
SafeWork SA should be making a concerted effort to capture and analyse data about
its business so that the data can be used to drive decision making. The decision to
revert to a paper-based inspection report template does not assist the agency to
move forward in this regard. The change to a paper-based report also adds another
step in the record keeping process as the report must be scanned and saved to the
electronic system.
SafeWork SA should prepare inspection reports in electronic form rather than in
hardcopy.
538: EXH 0832, p. 5.
539: See for example, EXH 0880-EXH 0887.
540: EXH 0918.
541: EXH 0918.
542: EXH 0840, p. 20.

SafeWork SA’s decision to revert from an electronic document to a hardcopy document is
surprising.
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581 EXH 0840, p. 20.
capture of that data or indeed for the exchange of information with the inspector’s
582 EXH 0884.
team.
SafeWork SA should require inspectors to keep an accurate and complete record
of all of the statutory powers exercised (including by reference to the statutory
provisions relied upon) and the reasons for exercising those powers. The record
should be stored electronically in a form which allows data to be easily obtained and
extracted.

9.3.4 RECORDS MANAGEMENT
The management of SafeWork SA’s records is poor.
The Executive Director recognised that there is room for improvement:
‘Information and records management was also examined. It appears that
previous cost-saving exercises reduced the staffing of the freedom of information
and records management areas. Previous positions were not filled and/or
removed as excess to requirement. There is one person in this role, who does a
fantastic job managing these types of records. There is, however, an opportunity
to improve other types of record management in the agency, specifically the
recording and management of internal procedures. There is no corporate,
consistent method of document management, resulting in variations to how we
do it.’544
A regulatory agency must have appropriate and efficient records management
practices. At present SafeWork SA fails in that regard.

543: EXH 0884.
544: EXH 0438, pp. 24-25.
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9.3.4.1 Timeframe for recording information on InfoNET
One particular aspect of records management which has arisen during this evaluation
is the timeframe for recording information on InfoNET.
SafeWork SA’s current practice is to allow inspectors 14 days to record information on
InfoNET.545 A proposal to change the time period to seven days has recently been the
subject of consultation.546
The information to be uploaded to InfoNET for a typical case within the time
period will include records of telephone calls; the outcomes of case conferences;
photographs; documents collected as evidence; engineers’ reports and statutory
notices.547
Some staff rather remarkably consider that the current 14
day period is inadequate and should be longer.548 It was
suggested that delays occur because SafeWork SA staff
need to wait for customers to provide information necessary
to set up a case file or because the creation of the case file
itself is delayed or overlooked.549 It was also suggested that
delays are caused by ‘connectivity issues’,550 which I assume
is a reference to the connection between an inspector’s
tablet and InfoNET.
These reasons suggest that the difficulties in complying
with the existing timeframes are a result of problems with
SafeWork SA’s current systems and processes, rather
than the amount and type of information which has to be
uploaded.

‘These reasons
suggest that the
difficulties in complying
with the existing
timeframes are a
result of problems with
SafeWork SA’s current
systems and processes,
rather than the amount
and type of information
which has to be
uploaded.’

Counsel Assisting recommended that SafeWork SA ensure
that inspections are accurately and appropriately recorded
and inspection reports are uploaded to InfoNET within two
business days of completion of the site visit, unless there are
exceptional circumstances which would prevent this occurring.551

The Model Operating Procedure: Inspection Reports presently requires inspection
reports to be issued within two business days following the inspection.552 I do not
know whether this timeframe is consistently met.
I agree with Counsel Assisting’s proposal but I would go further. I consider that the
recommendation should not be limited to inspection reports. It is important that all
information about an inspection is promptly saved to InfoNET, including:
⊲⊲ the date and time of the inspection
⊲⊲ a copy of the notes taken in the
inspector’s field notebook
⊲⊲ the inspection report

⊲⊲ any notices which were issued during
or following the inspection, and
⊲⊲ any additional notes or comments
about the inspection.

I recognise that the complexity of the issues identified in the inspection and the
amount of notes, reports and notices would impact upon the time required to
545: EXH 0918.
546: EXH 0918.
547: EXH 0233, pp. 1-2; EXH 0918.
548: EXH 0918.
549: EXH 0918.
550: EXH 0918.
551: EXH 0840, p. 22.
552: EXH 0198, p. 3.
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In Western Australia, WorkSafe’s inspectors must upload notes, photographs and
reports relating to the inspection of a workplace to an electronic case management
system within 24 hours and, in exceptional circumstances, within 48 hours.553
In Victoria, the time to record that information is even shorter. An inspector is required
to complete the inspector’s report of entry as well as any associated notices within
45 minutes of leaving the workplace.554 There are systems in place to identify noncompliance and to address it in a timely manner.555
I recommend that SafeWork SA require inspectors to upload information directly
related to an inspection to InfoNET within two business days of the completion of the
inspection unless there are exceptional circumstances.
This recommendation will ensure contemporaneous notes are made by an inspector
about the inspection and that those notes are available for the purposes of
overseeing and measuring performance against KPIs.
9.3.4.2 Recording site visits
SafeWork SA has experienced difficulty accurately capturing the number of times
inspectors have attended at workplaces.
The definition of ‘site visit’ for the purpose of the inspectors’ KPI extends beyond
inspections conducted at workplaces and includes a contact with a workplace by
telephone or letter.556 If two inspectors attend the same workplace, it is recorded as
two site visits.557 It was suggested that there is inconsistency in the way in which site
visits are recorded due to inadequate reporting systems.558 Such inconsistencies
raise questions about published statistics relating to site visits.
In order to accurately measure its performance, SafeWork SA should ensure that the
definition of ‘site visit’ is clarified and is consistently applied.
9.3.4.3 Management record keeping
The PSA submitted that the executive, managers and team leaders do not record
decisions on InfoNET or in any other location accessible to inspectors.559
Anyone who is exercising a statutory power must do so transparently. The decision
itself and the reasons for making that decision must be clearly documented.

553: EXH 0544.
554: EXH 0541.
555: EXH 0541.
556: EXH 0914.
557: EXH 0914.
558: EXH 0918.
559: EXH 0832, p. 4.
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9.4 Exercise of discretionary powers
by inspectors
I have described the legislative scheme within which inspectors operate, including
their powers and functions.560
The exercise of discretionary power carries with it a risk that the power may be
exercised for a reason other than that for which the power is given. Because the
exercise of a discretionary power can have a significant consequence for a particular
person, the risk of corruption, misconduct or maladministration is manifest.

9.4.1 KEY DOCUMENTATION GUIDING THE EXERCISE OF
DISCRETIONARY POWERS
In addition to the WHS Act, the WHS Regulations and Codes of Practice, the following
key documents guide inspectors in the exercise of their powers:
⊲⊲ National Compliance and
Enforcement Policy561

⊲⊲ Global Code of Integrity for Labour
Inspection564

⊲⊲ Framework for a Common Approach
to Inspection Work562

⊲⊲ directions by the regulator
⊲⊲ policies and procedures

⊲⊲ Principles of Operation for the WHS
Inspector563
I will address the relevance of each of those documents.
However, it is worth noting at the outset of this discussion that those seminal
documents were rarely referred to by SafeWork SA’s staff in my evaluation team’s
discussions with them.
The staff in the Chemical Hazards and Explosive Materials Team are guided by
additional documentation specific to the legislation under which they exercise
powers.
9.4.1.1 National Compliance and Enforcement Policy
In 2008, the Commonwealth, State and Territory Governments agreed that ‘a national
compliance and enforcement policy will be developed to ensure a consistent
regulatory approach across all jurisdictions.’565
The National Compliance and Enforcement Policy was developed to achieve that
objective. The principles outlined in the policy have been endorsed by the Workplace
Relations Ministers’ Council.566

560: See, Chapter 2.
561: EXH 0554.
562: EXH 0171.
563: EXH 0144.
564: EXH 0891.
565: EXH 0823, cl 5.1.5.
566: EXH 0554, p. 1.
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Consistency

Regulators endeavour to ensure that similar circumstances at
workplaces lead to similar approaches being taken, providing
greater protection and certainty in workplace and industry.

Constructiveness

Regulators provide support, advice and guidance to assist
compliance with work health and safety laws and build
capability.

Transparency

Regulators demonstrate impartiality, balance and integrity.

Accountability

Regulators are willing to explain their decisions and make
available avenues of complaint or appeal.

Proportionality

Compliance and enforcement responses are proportionate to
the seriousness of the conduct.

Responsiveness

Compliance and enforcement measures are responsive to the
particular circumstances of the duty holder or workplace.

Targeted

Activities are focussed on the areas of assessed highest risk
or the work health and safety regulators’ strategic enforcement
priorities.

9.4.1.2 Framework for a Common Approach to Inspection Work
On 1 February 2011 the Heads of Workplace Safety Authorities adopted a Framework
for a Common Approach to Inspection Work (the Common Approach Framework).
The purpose of the Common Approach Framework is to support the National
Compliance and Enforcement Policy by providing a framework which guides the
approach to WHS inspection work.568
The Common Approach Framework describes the way in which some of the
principles set out in the National Compliance and Enforcement Policy are to be
implemented in practice.569 For example, in order to ensure that an inspector’s work is
transparent:
•

‘Duty holders and other workplace parties will be informed about why
inspection work is occurring.

•

The process and outcomes of the inspection will be explained.

•

Records will be appropriately maintained.’570

567: EXH 0554, p. 3.
568: EXH 0171, p. 2.
569: EXH 0171, pp. 3-5.
570: EXH 0171, p. 3 (Footnote omitted).
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9.4.1.3 Principles of Operation for the WHS Inspector
SafeWork SA’s Principles of Operation for the WHS Inspector appears to have been
created in about 2003 and was last updated in 2012.571 The document is ‘intended to
ensure the Inspector has enough information to assist them in forming a reasonable
belief and in exercising their powers in a balanced and flexible manner, having regard
to the needs of individual situations, industry sectors and workplaces’.572
Although it has not been reviewed for some time, the Principles of Operation for the
WHS Inspector is apparently still in operation573 and is said to underpin the way in
which inspectors carry out their work.574
9.4.1.4 Global Code of Integrity for Labour Inspection
The International Association of Labour Inspection developed the Global Code of
Integrity for Labour Inspection (Global Code)575 which was endorsed at the General
Assembly of the International Association of Labour Inspection in 2008.576
The Global Code contains principles which ‘underpin, encourage and promote
the professionalism of Labour Inspection worldwide’.577 It is applicable to everyone
working in labour inspection, not just inspectors.578
The Global Code promotes six values:
'1.

Knowledge and competence;

2.

Honesty and integrity;

3.

Courtesy and respect;

4.

Objectivity, neutrality and fairness;

5.

Commitment and responsiveness; and

6.

Consistency between personal and professional behaviour.’579

I will describe the Global Code in more detail in Chapter 11.
9.4.1.5 Directions by the regulator
Pursuant to section 162 of the WHS Act, inspectors are subject to directions issued by
the regulator in exercising inspectors’ compliance powers.580 However, no directions
have been issued pursuant to section 162 in the last two years.
9.4.1.6 Policies and procedures
SafeWork SA has many policy documents which describe the way in which inspectors
should carry out their duties.581
571: EXH 0144, p. 4.
572: EXH 0144, p. 1.
573: EXH 0857; EXH 0438, p. 16.
574: EXH 0144, p. 1.
575: EXH 0891.
576: EXH 0891, p. 4.
577: EXH 0891, p. 4.
578: EXH 0891, p. 4.
579: EXH 0891, p. 7.
580: Work Health and Safety Act 2012 (SA) s 162.
581: See, Chapter 7.
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9.4.2.1 Statutory notices
The purpose of the issue of statutory notices is to ensure compliance with the WHS
Act and the WHS Regulations.
In the 2017-18 financial year, SafeWork SA issued 1,650 improvement notices and 525
prohibition notices.582
Improvement notices are generally prepared electronically and emailed to the
PCBU.583 Prohibition notices are prepared and issued while the inspector is at the
workplace.584
There is no consistent practice for the issuing of notices.
One inspector who started work for SafeWork SA more than five years ago thought
that the training was inadequate to ensure that the inspector was able to perform the
role in the same manner as other inspectors.585 The inspector provided an example
with respect to the issuing of notices:
‘Following the death at …, I went to a PCBU, issued a notice. Then another
inspector went to a different site of the same PCBU and didn’t issue a notice.’586
It is apparent from the context in which this was said that the inspector thought the
same risk had arisen at both sites but had been addressed in a different manner by
the two inspectors.
Another example was provided with respect to the audit of amusement devices. The
Showmens Guild of South Australia submitted:
‘Inspectors not being consistent.
The frequency of these audits highlights the inconsistency of different inspectors.
What was ok for two or three weeks in a row is not ok on the fourth week.
Nothing has changed on the rides. The log book audits are fine as they have a
system in place. There seems to be no system for the physical inspection of a
ride.’587
It is likely that the inadequate policy documents and training has contributed to
the inconsistencies that have been identified during this evaluation, including the
inconsistencies relating to the issue of statutory notices.
9.4.2.1.1 Failure to issue statutory notices
Some inspectors avoid issuing statutory notices if the outcome can be achieved by
other means.588 That may be a consequence of the inspector experiencing pressure
at the work site but it may also be a workload issue because it was suggested that
issuing notices creates work for the inspector who issues the notice.589
582: EXH 0857.
583: EXH 0918.
584: EXH 0918.
585: EXH 0918.
586: EXH 0918.
587: EXH 0393, p. 2.
588: EXH 0918.
589: EXH 0918.
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Staff from various levels within SafeWork SA told the evaluation team that statutory
notices were not issued in circumstances where they should clearly have been
issued.590
One team leader said that he has no doubt that if a PCBU gets ‘antsy’ the inspector
will withdraw from the workplace.591 However, he was not confident that the inspector
would notify him of such an occurrence.592
The failure to take enforcement action by issuing appropriate notices has also been
recognised by SafeWork SA’s stakeholders. A submission provided on behalf of the
CFMEU, the Australian Workers Union and Ms Pam Gurner-Hall said:
‘Essentially, our clients consider that contraventions of workplace safety laws are,
in the main, not the subject of enforcement action by SafeWork SA. There is a
desperate need for more and stronger enforcement of workplace safety laws.
…
Frequently, inspectors appear very reluctant to make decisions to take any
enforcement action (e.g. issuing formal notices) on the basis of their own
assessment, without a team of other inspectors becoming involved and agreeing.
This can have the consequence that appropriate enforcement action is simply not
taken or is inappropriately delayed.
That reluctance may relate to oversensitivity by SafeWork SA management to
complaints by building industry employer representatives, leading to inspectors
being criticised by management because of such complaints when low level
enforcement action is taken (e.g. by issuing a formal notice).’593
One inspector said notices were not issued because the inspector tasked with
issuing the notice did not have sufficient knowledge or the inspector felt as though
‘the sky will fall in’ if the wrong notice was issued.594
The fear of a notice being overturned on review appears to be affecting at least some
inspectors’ decision making.
One inspector apparently decided not to issue a notice to a PCBU because the same
PCBU had sought internal review of a notice issued by that inspector on a previous
occasion.595
A different inspector cancelled a notice after it had become the subject of an
application for internal review but before the review had been completed.596
It is unclear to me how often inspectors decide not to issue notices or cancel them for
improper reasons.
The recommendations in this report should assist SafeWork SA to address those
unacceptable practices to the extent to which they are occurring.597

590: EXH 0918.
591: EXH 0918.
592: EXH 0918.
593: EXH 0407, [2], [48]-[49].
594: EXH 0918.
595: EXH 0918.
596: EXH 0918.
597: See, recommendations 10, 16, 19, 21 and 22.
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SafeWork SA’s inspectors are authorised to issue expiation notices for alleged
offences against the WHS Act or the WHS Regulations.598
According to the SafeWork SA website, no expiation notices were issued by
SafeWork SA in the 2015-2016 financial year or the 2017-2018 financial year.599 One
expiation notice was issued in the 2016-2017 financial year.600
However, I am told that expiation notices have been issued by SafeWork SA for many
years under the Explosives Act 1936 and the associated regulations.601
SafeWork SA has been working for some time to implement the procedures and
systems necessary to allow inspectors to utilise the power to issue expiation notices
under the WHS Act and WHS Regulations (the expiation project).602
The expiation project is being conducted in two stages. The first stage involved
preparing and consulting on the policy documents about the issuing of expiation
notices (i.e. the circumstances in which an expiation notice will be issued and
SafeWork SA’s internal processes which are to be followed in order to issue an
expiation notice). A robust process needed to be established because an offence
for which an expiation notice is issued could ultimately result in a prosecution if the
recipient of the notice elects to be prosecuted for the alleged offending.
Consultation about the first stage of the expiation project was lengthy. It commenced
in 2017 and was still continuing in July 2018.603 That is an extraordinary length of time.
I am told that the new procedures for the issuing of expiation notices came into effect
on 1 October 2018.604
The second stage of the expiation project has not yet commenced. It will involve
integrating SafeWork SA’s electronic system with the system used by the Fines
Enforcement and Recovery Unit of the Attorney-General’s Department.
It is unsatisfactory that SafeWork SA is not yet
properly performing its statutory function by having
inspectors issuing expiation notices under the WHS
Act or the WHS Regulations when such notices
should be issued.
Expiation notices are a useful compliance tool and
SafeWork SA must make use of them in appropriate
circumstances.

‘It is unsatisfactory that
SafeWork SA is not yet
properly performing its
statutory function by having
inspectors issuing expiation
notices under the WHS Act
or the WHS Regulations
when such notices should
be issued.’

598: See, Chapter 2. Expiation of Offences Act 1996 (SA) ss 5, 6(3); Work Health and Safety Regulations
2012 (SA) reg 703.
599: EXH 0857.
600: EXH 0857.
601: EXH 0829, p. 1.
602: EXH 0837; EXH 0918.
603: EXH 0841, p. 11.
604: EXH 0878; EXH 0837.
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9.4.3 INFLUENCE, COERCION AND BRIBERY
9.4.3.1 Conflicts of interest
SafeWork SA’s inspectors are subject to a statutory obligation to report conflicts of
interests. That obligation applies in addition to the obligations which are applicable to
all other public sector employees.
Section 158 of the WHS Act requires inspectors to give written notice to the regulator
of all interests, pecuniary or otherwise, that an inspector has, or acquires, and that
conflict or could conflict with the proper performance of the inspector’s functions.605
The purpose is obvious.
The regulator must give a direction to an inspector not to deal, or to no longer deal,
with a matter if the regulator becomes aware that the inspector has a potential conflict
of interest in relation to a matter and the regulator considers that the inspector should
not deal, or should no longer deal, with the matter.606
There is also a statutory obligation under the Shop Trading Hours Act 1977 for an
inspector to disclose any direct or indirect financial interest in a shop that is or may be
subject to the inspector’s inspection.607
SafeWork SA’s Conflict of Interest Governance Framework is comprehensive but I
agree with Counsel Assisting’s submission that the problem is with its application.608
There appears to be a general lack of understanding about when a real, potential or
perceived conflict of interest needs to be declared.609
The register that I was provided during the course of this evaluation contained 16
entries over a period between March 2016 and May 2018 which comprised one
actual conflict of interest, six potential conflicts of interest and nine perceived conflicts
of interest.610
There are fewer conflicts of interest contained in the register than I would have
expected given that many members of the inspectorate are now inspecting industries
in which they were previously employed.
Counsel Assisting submitted that ‘[e]ither staff are finding it difficult to recognise the
existence of the conflict, or they may be adopting their own practices to manage
the conflict, without formally declaring it. Due to the discretionary nature of inspector
powers, it is extremely important that conflicts of interest are closely managed’.611

605: Work Health and Safety Act 2012 (SA) s 158(1).
606: Work Health and Safety Act 2012 (SA) s 158(2).
607: Shop Trading Hours Act 1977 (SA) s 9.
608: EXH 0840, p. 18; EXH 0147.
609: EXH 0840, p. 18.
610: EXH 0266.
611: EXH 0840, p. 18.
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A recent IBAC report highlights the importance of adopting rigorous practices with
respect to the declaration of conflicts of interest.612 WorkSafe Victoria requires certain
staff to provide declarations of private interests as well as declarations of conflicts of
interest.613
Apart from any ‘senior officials’ who have obligations under section 17 of the Public
Sector (Honesty and Accountability) Act 1995, there is currently no obligation on
SafeWork SA staff to declare their private interests until they become a real, potential
or perceived conflict.
Counsel Assisting submitted, and I agree, that SafeWork SA should implement a
practice similar to that which is used in Victoria. She said:
‘Along with a recommendation that all staff be trained in identifying conflicts
and declaring interests, I suggest you recommend that all new staff sign a
statutory declaration disclosing real, potential or perceived private interests and
conflicts of interest. And that all staff, annually or within one week of a change of
circumstances do the same. Such a practice would be in line with the approach
now taken by Worksafe Victoria. As well as incorporating conflicts and declaring
interests in to the new inspector training program, SafeWork SA should ensure
that the current full inspectorate is adequately trained in these key areas.’614
The PSA supported the proposal that new staff should sign a statutory declaration
in which they disclose all potential conflicts of interest, but submitted that the
requirement for a further new statutory declaration to be executed annually would be
onerous.615 The PSA proposed that a staff member’s statutory declaration should be
reviewed annually by that staff member but that a new statutory declaration would
only need to be made if there had been a substantial change in circumstances.616
The requirement to positively affirm the content of the earlier declaration by
executing a new statutory declaration represents best practice. Given the damage
that a poorly managed conflict of interest could cause (e.g. it could result in a work
health and safety risk not being appropriately addressed which could result in a
preventable injury or death), I consider that the requirement proposed by Counsel
Assisting for a new statutory declaration to be executed annually is appropriate.

612: EXH 0860, pp. 5, 11.
613: EXH 0541.
614: EXH 0840, p. 18. WorkSafe Victoria requires the execution of a declaration, but not a statutory
declaration: EXH 0841.
615: EXH 0832, p. 5.
616: EXH 0832, p. 5.
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The inspectors must comply with the statutory obligation to give the written notice
that section 158 of the WHS Act requires. It is not permissible for the inspector to
attempt to manage a conflict without reporting it. The purpose of reporting a conflict
is to acquaint the regulator with the conflict so that the regulator can manage the
conflict, not the inspector.
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There is an increased risk in respect of conflicts of interest for inspectors in
SafeWork SA’s regional offices. In the IBAC report to which I have referred it is said:
‘Many regulators have regional offices. Some of these offices are in smaller
communities where there may be an increased potential for forming personal
relationships with industry members. While simply knowing a client does not in
itself constitute a conflict of interest, any perceived conflict of interest could be
damaging to the reputations of the employee and the authority if the regulator
does not manage these conflicts of interest appropriately.
...
There are some reports suggesting corruption risks are higher in smaller
communities, with regulators and their employees more likely to share the
community’s values, social systems and reinforcement by being a part of the local
community...’617
Many of SafeWork SA’s staff, including some of those operating in regional locations,
did not register any actual, potential or perceived conflicts of interest in the period
from March 2016 to May 2018.618
Additional training in relation to private interests and conflicts of interest would
assist staff to identify conflicts of interest. The acknowledgement of the existence
of conflicts of interest and the appropriate documentation of them would assist in
allowing those conflicts to be appropriately managed, which in turn would reduce the
risks of corruption, misconduct and maladministration.
9.4.3.2 Gifts and benefits
The acceptance of gifts and benefits for South Australian public sector employees is
guided by the Code of Ethics for the South Australian Public Sector (Code of Ethics),
the Commissioner for Public Sector Employment Guideline: Gifts and Benefits and
relevant departmental policies.
SafeWork SA does not have its own gifts and benefits policy but has relied on
relevant departmental policies.
Since 1 July 2018, SafeWork SA staff have been bound by the Department of Treasury
and Finance Gifts and Benefits Procedure.619 That procedure refers to a departmental
gifts and benefits register.620 However, staff are not required to record offers of
gifts and benefits in that register where those gifts and benefits have not been
accepted.621

617: EXH 0860, p. 12 (Footnote omitted).
618: EXH 0266.
619: EXH 0491.
620: EXH 0491, pp. 3, 5.
621: EXH 0491, p. 5.
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⊲⊲ wine622
⊲⊲ food items623
⊲⊲ international travel624

⊲⊲ attendances at corporate boxes,625
and
⊲⊲ tickets to other events.626

Counsel Assisting recommended that to control the practice where offers of gifts and
benefits may be made to inspectors, SafeWork SA should establish its own gifts and
benefits policy, which would require an inspector to record any gifts and benefits
offered and whether or not they have been accepted and if they have been accepted
a record of that fact in SafeWork SA’s own register.627
Counsel Assisting said:
‘To provide the public with transparency, this register must be made publicly
available at the end of each financial year.’628
I agree with Counsel Assisting’s recommendations in respect of the gifts and benefits
register, although it may be better if the register was available for inspection at any
time. The policy should apply to all SafeWork SA staff.
9.4.3.3 Grooming and capture
Grooming and capture, which have been identified during this evaluation, are risks
that can lead to an inspector inappropriately exercising a discretionary power.
Counsel Assisting described the concepts of grooming and capture in her closing
submission:
‘The main purpose of grooming is to create a favourable impression with the
decision-maker. It can occur through the creation of a perceived friendship
and the distribution of gifts. Grooming can lead to capture, which occurs when
regulators and their staff potentially begin to align their value[s] and actions with
that of the industry they are regulating, rather than with the values and legislative
purpose of the regulator...’629
Counsel Assisting submitted that ‘[w]hilst some staff in SafeWork SA suggested that
the risk of grooming and capture was low, during the course of the evaluation many
examples were provided of circumstances in which staff had been offered gifts or
otherwise thought they had been the subject of an attempt to influence. Often people
who are captured don’t realise that they’ve been captured...’630
I agree with Counsel Assisting’s submissions on grooming and capture.

622: EXH 0918.
623: EXH 0918.
624: EXH 0918.
625: EXH 0918.
626: EXH 0918.
627: EXH 0840, pp. 17-18.
628: EXH 0840, p. 18.
629: EXH 0840, p. 17. Counsel Assisting has adopted the definition of capture set out in IBAC, Corruption
Risks Associated with Public Regulatory Authorities (July 2018) p. 17.
630: EXH 0840, p. 17.
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I was told about conduct which demonstrates that inspectors had become too close
to PCBUs; such as slaps on the back and the use of nicknames.631
I was also informed of a former inspector who was susceptible to influence by
appealing to the inspector’s vanity. Apparently the PCBUs had worked out that if
they engaged in a conversation about the inspector’s qualifications, the enforcement
action taken to address the work health and safety risk would be less forceful.632
9.4.3.3.1 Existing mechanisms to deal with grooming and capture
SafeWork SA currently has some mechanisms in place to deal with the risk of
grooming and capture, including the following:
⊲⊲ Some teams sharing the work so that
the same inspectors are not always
dealing with the same PCBUs.633

⊲⊲ Training about the reporting
requirements to the OPI has been
provided to staff.635

⊲⊲ Actual, potential and perceived
conflicts of interest are required to be
recorded in a register.634
Although it appears that some teams endeavour to rotate files so
that the same inspectors are not working with the same PCBU,
there does not seem to be an organisation-wide system to
ensure that this always occurs.
It is apparent that the rotation of files does not always occur in
practice. One inspector said that at one stage he had four or five
files with the same PCBU which he considered to be a risk which
he had raised with his team leader.636

‘The practices
for addressing and
managing grooming
and capture are not
sufficiently robust.’

Another staff member said:
‘There is a tendency for work matters to all be with one person. Over time, the
agency creates work practices where it creates risk for industry capture.’637
The practices for addressing and managing grooming and capture are not sufficiently
robust.

631: EXH 0918.
632: EXH 0918.
633: EXH 0918.
634: EXH 0266; EXH 0918; EXH 0147.
635: EXH 0438, pp. 18-20.
636: EXH 0918.
637: EXH 0918.
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‘The risk of capture will be added to the inspector training program. SafeWork SA
does not have anything in place to address this risk but I intend to leverage other
regulatory compliance and/or police to benchmark their training.
Once staff are trained, the Industry Team Managers will monitor on an ongoing
basis, with OLST periodically auditing.
We have already rolled out training regarding mandatory reporting for ICAC but it
is intended that this would be refreshed periodically along with refresher training
provided on the Code of Conduct and Values. I would like to see the issue of
‘capture’ also discussed at individual performance reviews.’638
In addition to controls that I suggest later in this chapter, SafeWork SA should ensure
that, for each new case file, the inspector assigned for the workplace visit was not
the last person who attended the particular workplace. SafeWork SA should also
implement a system, suggested by the PSA in its final submission, which would allow
the team leader allocating the case files to check that the inspector to whom the new
case file is to be allocated has not registered a conflict of interest in respect of the
particular PCBU.639
I consider both of those systems would minimise the risks even if SafeWork SA
adopts the practice of sending two inspectors to a workplace for each inspection
(which is a recommendation that I make later in this chapter).
9.4.3.4 Other attempts to influence
I have been provided with examples of a range of other circumstances intended to
influence an inspector.
An inspector was shown a weapon by a PCBU.640 That blatant conduct was intended
to influence the inspector not to do something that the inspector should do.
The PSA submitted that SafeWork SA’s stakeholders are more likely to attempt to
influence inspectors using abuse, intimidation and threats, rather than bribes.641
Nonetheless, the PSA acknowledged that there is a risk of influence by bribery.642
The PSA further submitted that it was aware of circumstances in which inspectors
have been:
•

‘Threatened with legal action.

•

Subjected to malicious and unfounded complaints.

•

Physically intimated [sic] and/or verbally abused.

•

Subjected to road rage.

•

Targeted by direct or indirect threats against themselves and their family.’643

638: EXH 0836, p. 10.
639: EXH 0832, p. 5.
640: EXH 0918.
641: EXH 0832, p. 12.
642: EXH 0832, p. 12.
643: EXH 0832, p. 12.
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9.5 Oversight of the exercise of powers
Counsel Assisting addressed the risks inherent for a regulator and inspectors who
have wide ranging discretionary powers and said:
‘The IBAC report which I referred you to earlier, highlights how regulatory
agencies can, by the very nature of their work, in issuing licences and ensuring
compliance, combined with a high degree of discretion, face particular corruption
risks and increased risks of employee misconduct. These risks are heighted
[sic], where there is a lack of transparency within the organisation. Improved
transparency and reporting, both of the performance and decision-making
of the regulators, can assist in ensuring risks of corruption, misconduct and
maladministration are identified and addressed.
It is therefore considered vital that a regulatory agency, such as SafeWork SA
is subject to rigorous oversight, so the community can be assured they are
operating to the highest standard.’644
Counsel Assisting’s submission was that SafeWork SA is ‘immature’ in recognising the
risks of corruption, misconduct and maladministration inherent in its operations.645
She submitted that ‘[i]t was apparent from discussions with staff, that some had
difficulty recognising those risks. What was more surprising was the fact some
took offence to the suggestion that inspectors might be exposed to high risks of
corruption…’646
During the course of this evaluation a number of staff members indicated that the
capacity of industry to influence decision making generally was not an issue, but
then later in the same discussion provided examples which suggested influence by
industry.647
I agree with Counsel Assisting’s overall assessment of the organisation’s maturity in
recognising the risks of corruption, misconduct and maladministration inherent in its
operations. However, I should acknowledge that a number of staff, including those in
senior management positions, were aware of the risks.648

9.5.1 INADEQUACY OF CURRENT PRACTICES
In relation to the exercise of inspector powers, Counsel Assisting submitted:
‘During the course of this evaluation there have been suggestions of inspectors
obtaining documents in an unlawful manner, powers being exercised by new
inspectors, prior to them being authorised to do so and bias towards or against
certain individuals or businesses. My assessment is that a key contributor to
these issues is the lack of oversight of inspector activities...
…
In summary, at present the oversight and auditing process of work practices is ad
hoc and industry team dependent, which results in inconsistency and an inability
to adequately track the way in which inspectors are using powers, the adequacy
of site visits and the management of incidents and risk...’649
644: EXH 0840, p. 16.
645: EXH 0840, p. 17.
646: EXH 0840, p. 17.
647: See for example, EXH 0918.
648: See for example, EXH 0918.
649: EXH 0840, pp. 19-20.
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‘To my knowledge, I have not been able to discover any historic internal control
checks, or audits for fraud, or corruption control, or checks on abuse of inspector
powers. Controls appear to be focused around financial management rather than
potential, perceived or actual issues of abuse of powers.’650
I asked the Executive Director how he would know whether a particular inspector was
issuing improvement notices appropriately or inappropriately. He said that, at present,
the only system in place is the face-to-face fortnightly meeting between a team
leader and an inspector.651
It became apparent during the course of the evaluation that there are other systems
currently in place which assist in protecting against inspectors abusing their powers,
including:
⊲⊲ case conferences

⊲⊲ internal reviews, and

⊲⊲ file reviews

⊲⊲ external reviews.

Many of the current oversight practices rely on thorough record keeping by
inspectors and on the timely entry of information into InfoNET.652 The current
practices are not robust enough because they would not allow a team leader to know
that an inspector had failed to issue a notice in circumstances where a notice should
have been issued.
Problems even exist when a notice has been issued and is uploaded to InfoNET. In
this regard, the Executive Director said:
‘So the improvement notice and the details of a visit to a site would be entered
onto the InfoNET system, which is our database. The team leader and the
managers have visibility of that and they can check it and read it.
…
One of the challenges in that process is there’s no real clear guidance for an
inspector to tell him or her what needs to be uploaded to the system, so you
have a wide variance in the quality of entries. Generally, any improvement or
prohibition notice is discussed with the team leader and the manager and it’s
entered into the InfoNET database, but what I have found or what we’ve found
in the review process is there’s not necessarily a discussion to understand why
you’ve issued that particular notice and then look at the correctness of the form
and the layout.’653
The Executive Director said that oversight
of inspectors is generally undertaken by a
team leader.654

650: EXH 0438, p. 18.
651: EXH 0438, p. 32.
652: EXH 0918.
653: EXH 0438, p. 33.
654: EXH 0438, p. 19.

‘The current practices are
not robust enough because
they would not allow a
team leader to know that an
inspector had failed to issue
a notice in circumstances
where a notice should have
been issued.’
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The Executive Director recognised the inadequacy of SafeWork SA’s practices to
protect against the abuse of inspector powers. As mentioned earlier, he said:
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One team leader who better recognised the risks of corruption, misconduct and
maladministration inherent in the work of an inspector said that SafeWork SA was
operating on a trust based system, hoping that inspectors are doing the right thing.655
There must be an element of trust in any system even where there is a robust
oversight process. However SafeWork SA’s current practices are weighed too heavily
toward trust alone.
SafeWork SA’s current practices in respect of the oversight
of the exercise of inspectors’ powers are inadequate. The
oversight of inspectors must improve in order to minimise the
risk of abuse of discretionary powers.
I will further describe a number of SafeWork SA’s existing
systems to protect against abuse of powers before I consider
Counsel Assisting’s proposed recommendations to improve
SafeWork SA’s oversight of the use of powers by inspectors.

9.5.2 FORTNIGHTLY MEETINGS

‘SafeWork SA’s
current practices
in respect of
the oversight of
the exercise of
inspectors’ powers
are inadequate.’

One could be forgiven for thinking that fortnightly meetings
should occur fortnightly. However the extent to which fortnightly face-to-face
meetings between an inspector and the team leader occur seems to differ from one
team to another.656 The rigour and manner by which the team leader considers the
inspector’s files is inconsistent.657
The Executive Director submitted that those fortnightly meetings do not generally
involve a discussion about the use of powers or the reasons for particular decisions
made by the inspector.658 He said that ‘whilst this does occur with some managers, it
is not systematic or common’.659
The fortnightly meetings do not therefore operate to address the risks of inspectors
exercising their powers appropriately or inappropriately.

9.5.3 CASE CONFERENCES
Prior to about 2009,660 meetings called ‘case conferences’ were attended by an
inspector, the inspector’s team leader and manager, a lawyer and a member of
the Compliance, Advisory, Legal and Investigations Team.661 During those case
conferences, ‘[c]ases were discussed, avenues of inquiry were mooted, and action
plans were documented. Inspectors would then go and complete those actions
before returning to the case conference process for another review’.662
The Executive Director said that originally case conferences were an effective
control strategy which provided oversight of inspectors as well as direction to those
inspectors.663 However he explained that over time the level of scrutiny and control
has reduced.664
655: EXH 0918.
656: EXH 0918.
657: EXH 0918.
658: EXH 0438, p. 19.
659: EXH 0438, p. 19.
660: EXH 0918.
661: EXH 0438, p. 19.
662: EXH 0438, p. 19.
663: EXH 0438, p. 19.
664: EXH 0438, p. 19.
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It was suggested that case conferences do not always occur.666 Staff members had
different views as to who should be involved in case conferences and when they
were to occur.667
The Executive Director said that he has re-introduced ‘the case conference process
to require discussion about decision making and options for other compliance tools
or outcomes’.668 However they have only been introduced for notifiable incidents and
critical events and are apparently not held for other case files.
‘Critical event’ is not a term which is used in the WHS Act or WHS Regulations. It has
been defined by SafeWork SA as:
‘any incident or other matter reported to SafeWork SA through the Help Centre
or other means (e.g. the media or Minister’s Office) that is deemed a ‘Critical
Event’ by:
•

a [Compliance and Enforcement Division] Team Manager;

•

the Investigation Team Manager;

•

the On-Call Duty Manager;

•

the Chief Inspector;

•

the Director Investigations; or

•

the Executive Director.’669

An incident is likely to be declared a critical event where there is a reasonable
expectation that action will be taken to prevent the incident happening again and a
person who has breached a legal obligation which contributed to the incident may be
prosecuted.670
The Executive Director said in his letter of 16 July 2018:
‘An Initial Case Conference is used for certain notifiable incidents* to determine
whether a file remains within an industry team for compliance action, or is
transmitted to the Investigation Team for further investigation.
…
*Incidents are categorised from 1-4, and relate to the service level requirement
where:
Category 1 = Critical event – same day service
Category 2 = Same Day Service – within 24 hours
Category 3 = Routine – within 5 days
Category 4 = Administrative – dealt with via administrative action only
Case conference is required for Categories 1-3 only.’
665: EXH 0438, p. 19.
666: EXH 0918.
667: See for example, EXH 0918.
668: EXH 0836, p. 3.
669: EXH 0212, p. 3 (Emboldening omitted).
670: EXH 0212, p. 3.
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The relevant standard operating procedure refers to case conferences occurring for
notifiable incidents and critical events,671 but the matters referred to in the Executive
Director’s letter seem to be more than just notifiable incidents and critical events.
The relevant standard operating procedure describes the purpose of a case
conference as ensuring ‘a fair and consistent approach in the way that complaints
and notifications are investigated by SafeWork SA; and the decisions made by
SafeWork SA on the outcomes of those investigations’.672
The case conferences implemented by the Executive Director involve an inspector
meeting with the team leader and the relevant manager.673
Inspectors are required to convene a case conference within 14 days of the matter
being allocated.674
Case conferences are used to determine whether a file should be transferred to
the Investigation Team.675 The case conference also guides an inspector’s decision
making regarding the compliance actions that should be taken and whether any
safety information or alerts should be published.676
Case conferences involve consideration of matters such as the following:
•

‘if there is a need for further visits to the workplace and investigation;

•

if there are any unique features of the case that impact on the way the
investigation is to be carried out and the resources/expertise required;

•

whether a prima facie legislative breach exists;

•

whether action should be taken to prevent similar incidents in other
workplaces through, for example:
•

the release of a Hazard Alert or Safeguard;

•

a press release on the incident;

•

a compliance program focusing on the particular hazard, risk and/or
industry.

•

the risk management principles to apply to a particular investigation;

•

the policy or organisational issues that may need to be considered, and

•

whether significant costs may be involved in further investigation and if
those costs are appropriate.’677

Case conferences are also convened within the Investigation Team for each matter
which is deemed to be a critical event.678
The Executive Director has suggested that the creation of OLST will assist in
improving the case conference processes.679
671: EXH 0212, pp. 15, 17.
672: EXH 0212, p. 15. The standard operating procedure uses the term ‘investigation’ to include work
undertaken by inspectors from the industry teams to ensure compliance with safety standards set out in
legislation: EXH 0212, p. 2.
673: EXH 0836, p. 3.
674: EXH 0212, p. 15.
675: EXH 0836, p. 3.
676: EXH 0836, p. 3.
677: EXH 0212, p. 15.
678: EXH 0212, pp. 3, 17.
679: EXH 0836, p. 4.
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⊲⊲ consistently occur in accordance with
its relevant policy documents
⊲⊲ involve consideration of the reasons
for exercising statutory powers, and

⊲⊲ occur at the time most appropriate
for the matter, rather than the most
convenient time for the staff involved.

9.5.4 FILE REVIEW
When a case file is to be closed the inspector’s case file is reviewed against a
checklist by a team leader.680
The PSA submitted that an audit report ‘identified consistency issues across teams
in the Inspectorate with regard to the approach to files, including content, timing of
closure and completeness’.681
A robust internal file review process can assist by ensuring that:
⊲⊲ inspectors are diligently recording
their activities
⊲⊲ KPIs have been met
⊲⊲ statutory powers have been
appropriately exercised

⊲⊲ the quality of work is to a standard
that would be expected by the
community, and
⊲⊲ there is consistency in the approach
taken by inspectors.

Case files are reviewed by a team leader and, if the case file discloses that the
inspector’s performance has not met the requisite standard, the inspector will be
performance managed.682 A small sample of case files are reviewed by a manager of
another team.683
The Executive Director submitted that ‘[t]he [file] review ensures all compliance
activities are being undertaken correctly and all the relevant requirements of a file are
present (e.g. inspection report, compliance notices, case conference etc)’.684
One team leader said that the purpose of the file review is to check that the file
contains all of the information required to respond to a request under the Freedom of
Information Act 1991 as well as to monitor the performance of the team member.685
It appears that the focus of file reviews may be on the existence of particular
documents in the file and the timeframe over which they have been prepared, rather
than on the quality of the work performed by an inspector and the quality of the
documents created.
Provided SafeWork SA implements the quality assurance program recommended
later in this chapter and uses case conferences and fortnightly meetings to address
the content of case files and the reasons for decisions, I consider that the current file
review process is appropriate.

680: See, EXH 0232.
681: EXH 0397, p. 7.
682: EXH 0918.
683: EXH 0836, p. 4; EXH 0918.
684: EXH 0836, p. 4.
685: EXH 0918.
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powers. SafeWork SA should continue to work to ensure that case conferences:
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9.5.5 INTERNAL AND EXTERNAL REVIEW
Part 12 of the WHS Act establishes a system for the review of decisions. Section 223
identifies the decisions which are reviewable (reviewable decisions) and the persons
eligible to apply to have those decision reviewed (eligible persons). There are 13
separate kinds of decisions made under the WHS Act that are reviewable.686 There
are a further 73 decisions made under the WHS Regulations that are reviewable.687
There are two types of review. An internal review688 is conducted by an internal
reviewer appointed by the regulator689 who must review the reviewable decision and
make a decision as soon as is reasonably practicable and within 14 days after the
application for internal review is received.690
Section 226(2) provides:
The decision may be—
(a)

to confirm or vary the reviewable decision; or

(b)

to set aside the reviewable decision and substitute another decision
that the internal reviewer considers appropriate.691

The internal reviewer must give the applicant the decision and the reasons for the
decision in writing.692
Division 3 of Part 12 of the WHS Act addresses external review and provides that
an eligible person may apply to the SAET under the South Australian Employment
Tribunal Act 2014 for a review of:
(a)

a reviewable decision made by the regulator; or

(b)

a decision made, or taken to have been made, on an internal
review.693

The WHS Regulations also provide for an external review. Regulation 683 provides
that an eligible person may apply to the SAET for review of:
(a)

(b)

a reviewable decision made by the regulator under—
(i)

Chapter 9; or

(ii)

Chapter 11 Part 2; or

a decision made, or taken to have been made, on an internal
review.694

Time limits are imposed upon persons applying for an external review.695
686: Work Health and Safety Act 2012 (SA) s 223.
687: Work Health and Safety Regulations 2012 (SA) reg 676.
688: Work Health and Safety Act 2012 (SA) s 224; Work Health and Safety Regulations 2012 (SA) reg 678.
689: Work Health and Safety Act 2012 (SA) s 225; Work Health and Safety Regulations 2012 (SA) reg 678.
690: Work Health and Safety Act 2012 (SA) s 226; Work Health and Safety Regulations 2012 (SA) reg 680.
691: Regulation 680(2) of the Work Health and Safety Regulations 2012 (SA) is in the same terms.
692: Work Health and Safety Act 2012 (SA) s 227; Work Health and Safety Regulations 2012 (SA) reg 681.
693: Work Health and Safety Act 2012 (SA) s 229(1).
694: Work Health and Safety Regulations 2012 (SA) reg 683(1).
695: Work Health and Safety Act 2012 (SA) s 229(2); Work Health and Safety Regulations 2012 (SA)
reg 683(2).
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A decision to issue an expiation notice is not a reviewable decision under the WHS
Act but may be able to be reviewed under the Expiation of Offences Act 1996.697
An eligible person in relation to a reviewable decision under the WHS Act may apply
to the regulator for review of the decision.698 As I have said, the decision is reviewed
by a person appointed by the regulator.699
In practice, staff within the Policy and Governance Team are appointed to conduct the
reviews.700
The Standard Operating Procedure: Internal Review describes the process used
by SafeWork SA to deal with applications for internal review, including the decision
making principles and the process for notifying the applicant of the outcome of the
review.701
However, I have been informed that the documented process is not always
followed.702
The existence of the internal and external review processes provide some protection
against the inappropriate exercise of powers by an inspector who might have
inappropriately issued a notice which is reviewable.
However, the processes provide no assistance in a practical sense where an
inspector, for improper reasons, does not exercise any of the powers to issue a
notice.703
The fear of a decision being reversed through the review processes may be causing
some inspectors not to exercise their powers in circumstances in which those powers
should be exercised.704
It is important that SafeWork SA fosters a culture in which inspectors are not fearful of
their decisions being reviewed. If inspectors clearly understand the requirements of
their roles and their obligations, the review process should be a way of demonstrating
their competency and should not be viewed as a process which inhibits the exercise
of powers.
The internal and external review processes provide an opportunity for SafeWork SA
to identify areas for improvement. The organisation should ensure that lessons learnt
through those processes are conveyed to all staff.705

696: Work Health and Safety Act 2012 (SA) s 223.
697: Expiation of Offences Act 1996 (SA) s 8A.
698: Work Health and Safety Act 2012 (SA) s 224; Work Health and Safety Regulations 2012 (SA) reg 678.
699: Work Health and Safety Act 2012 (SA) s 225; Work Health and Safety Regulations 2012 (SA) reg 679.
700: EXH 0918.
701: EXH 0070.
702: EXH 0918.
703: An eligible person in respect of a decision to refuse to issue a prohibition notice, improvement notice
or non-disturbance notice can include a worker whose interests are affected by the decision, but that
person is unlikely to know about the decision.
704: EXH 0918.
705: See, Chapter 11.
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A decision by an inspector to issue an improvement notice, a prohibition notice or a
non-disturbance notice is a reviewable decision.696
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9.5.6 ADDITIONAL OR IMPROVED SYSTEMS TO PROTECT AGAINST
RISKS OF CORRUPTION, MISCONDUCT AND MALADMINISTRATION
There are a number of other ways in which SafeWork SA can improve its oversight of
the exercise by inspectors of discretionary powers to reduce the risks of corruption,
misconduct and maladministration.
9.5.6.1 Research-based proactive site visits
Staff suggested that there is not always a strategic approach to proactive site visits.706
SafeWork SA has an opportunity to take a more strategic approach to its proactive
site visits across all teams in the inspectorate.707 The evaluation team was told by
staff that some proactive site visits occur as a consequence of random selection.708 It
was implied that the convenience of the location is sometimes a factor considered in
the selection of workplaces for a proactive visit. That is not a criterion that should be
relevant.709
To optimise use of SafeWork SA’s finite resources, inspectors should conduct
all proactive site visits based on a proper assessment of risks which relies on
intelligence gathered.
SafeWork SA should conduct an assessment to determine the most appropriate way
of securing long term adherence to work health and safety laws in workplaces in
South Australia. SafeWork SA should ensure that its proactive activities are driven by
research regarding the way in which SafeWork SA can act to establish longer term
adherence to work health and safety legislation of PCBUs.
Victoria conducts a safe towns program in which a group of inspectors attend a
country town and meet with the local PCBUs. The PCBUs are notified in advance of
the risks which will be the subject of the workplace inspections.710 Inspections of the
workplaces in the town are then conducted.711 I am told that a similar program has
been conducted in New South Wales.712
If the research supports an approach of this
kind, then SafeWork SA should consider
adopting it. However, if the research
suggests that such programs only result
in the work health and safety risks being
addressed temporarily, SafeWork SA should
consider an alternative approach which
results in better long term adherence.

706: EXH 0918.
707: EXH 0918.
708: EXH 0918.
709: EXH 0918.
710: EXH 0541; EXH 0894.
711: EXH 0541; EXH 0894.
712: EXH 0541.

‘To optimise use of
SafeWork SA’s finite
resources, inspectors
should conduct all
proactive site visits based
on a proper assessment
of risks which relies on
intelligence gathered.’
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Mr Szakacs submitted on behalf of SA Unions that having inspectors conduct
unannounced visits is in the public interest, both from a workplace perspective and a
community safety perspective.713 If PCBUs are aware that SafeWork SA could conduct
an unannounced visit at any time, the PCBUs are more likely to ensure that they
continue to comply with work health and safety laws at all times as a failure to do so
may result in enforcement action.
The timing of inspections conducted by SafeWork SA was the subject of comment
during the evaluation. In respect of the audit of amusement devices, an interested
party submitted:
‘During audits, my husband has been called away from what he was doing on
numerous occasions by SafeWork . [sic] My concern being, that he may be doing
something regarding a critical component of the ride and could become forcibly
distracted, forgetting to go back and finish what he was doing.’714
This example shows that inspectors need to be mindful that interrupting procedures
or operations at workplaces may itself increase work health and safety risks. It is a
consideration to take into account when determining where and when to conduct an
unannounced site visit.
9.5.6.2 Quality assurance program
Counsel Assisting proposed the introduction of a quality assurance program within
SafeWork SA to prevent or minimise risks.715 The program would address the risks of
misuse of public resources, abuse of the exercise of powers, and failure to properly
declare and manage conflicts of interest.
In 2013 SafeWork SA considered improvements into oversight of the manner in
which inspectors discharged their duties through a proposal to establish a Quality
Assurance Program for WHS Inspection Work.716 However it does not appear that
the program was ever implemented. On review of the documentation I do not
recommend that the program be implemented but I agree that there is a need for a
robust quality assurance program.
The program proposed by Counsel Assisting was a combination of the programs
adopted by the Victorian and Western Australian workplace regulators.717 I
recommend that her proposed quality assurance program be implemented by
SafeWork SA.

713: EXH 0443, p. 8.
714: EXH 0392, p. 2.
715: EXH 0840, p. 21.
716: EXH 0411.
717: EXH 0541; EXH 0544.
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site visits (i.e. visits to workplaces in which the PCBU is unaware that SafeWork SA will
be attending).
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The recommended quality assurance program has four elements:
Audit of written
work by the
inspector’s team
leader

On a quarterly basis, the inspector’s team leader audits a
selection of notices or inspection reports prepared by the
inspector against specified standards. The purpose of this audit
is to ensure the inspector has complied with all applicable
legislative requirements as well as policies and procedures.
The results of the audit should be discussed with the inspector.

Peer review

To ensure consistency across all of the teams in the
inspectorate, on a quarterly basis a small group of team leaders
(who are rotated each quarter) reviews a selection of notices
or inspection reports which have already been audited by a
team leader. The outcomes of this process should be collated
and circulated to all team leaders in the regulatory arm of
SafeWork SA.

Accompanied site
visit

On a quarterly basis, the inspector’s team leader accompanies
the inspector on a site visit. Over the course of a year, the team
leader should attend at least one unannounced proactive visit;
at least one announced proactive visit; and at least one reactive
visit. Each accompanied site visit will provide the inspector
with an opportunity to ask questions, while also allowing the
team leader to observe whether the inspector is conducting
inspections in accordance with the relevant legislative
requirements, policies and procedures. This process will also
provide an opportunity to engage in constructive performance
discussions.

Monthly audit
of individual
inspectors

A dedicated auditor should be appointed to audit all aspects
of a randomly selected inspector’s work during a one month
period. The audit should include reviewing information
recorded on InfoNET and footage taken by body worn cameras
(which I discuss later in this chapter), comparing inspector
activities to Global Positioning System (GPS) records and
contacting PCBUs to receive feedback about the inspector’s
work and to verify attendances at workplaces. The inspector
should be provided with the outcome of the audit after it has
been completed, but should be unaware of the audit while it is
taking place.

The PSA expressed reservations about the monthly audit of individual inspectors. It
was submitted that this element falls outside of the scope of the evaluation as it was
said to relate to performance management rather than the prevention of corruption,
misconduct or maladministration.718
I reject that submission. Poor performance management will heighten the risks of
corruption, misconduct and maladministration.

718: EXH 0832, p. 6.
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The PSA also raised a concern that if the inspector is not made aware of the audit
until the audit has been completed the audit is not transparent.719 I disagree. If an
inspector is advised in advance of an audit the effectiveness of the audit is likely
to be reduced because the inspector may change his or her behaviour during the
period of the audit.
The PSA further submitted that team leaders and managers should also be audited.720
It was suggested that there is limited oversight of the decisions and actions of team
leaders and managers.721 I think there is merit in that suggestion if a team leader or
manager is exercising discretionary powers.
The second element of the quality assurance program, the peer review, provides
additional oversight of the work of team leaders. The monthly audit of an inspector
also indirectly addresses the work of a team leader and manager because the
performance of an inspector is reflective, to some extent, of the guidance and training
with which the inspector has been provided.
I agree that the monthly audit of an individual inspector proposed as the fourth
element of the quality assurance program could be used to consider the work of a
team leader or manager in the regulatory arm of SafeWork SA. However, in order to
best utilise SafeWork SA’s limited resources, the focus of the monthly audit should be
on those persons within the agency who routinely exercise discretionary powers.
The quality assurance program will provide team leaders with greater awareness of
the conduct of the inspectors in their teams. It will also provide an opportunity for the
gathering of information which will improve consistency in the exercise of powers
throughout the inspectorate.
The effectiveness of the program will be maximised if the outcomes of the audits
are documented and trends identified. The information gathered should be used to
improve the performance of the organisation as a whole.722
Inspectors whose conduct is identified through the quality assurance program
as exemplary should be recognised and rewarded. Poor performance should be
appropriately addressed.

719: EXH 0832, p. 6.
720: EXH 0832, p. 6.
721: EXH 0832, p. 6.
722: See, EXH 0826, p. 2.
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The audit of an individual inspector’s work is directly relevant to this evaluation
because it would disclose the manner in which the discretionary powers have been
exercised by the selected inspector and abuse of the exercise of those discretionary
powers is likely to be reduced. It would also permit the review of the use of public
resources by the inspector and would allow a judgement to be made as to whether
those resources are being used appropriately. It would enable consideration of the
appropriateness of the workload of individual inspectors, which would better inform
the management and the executive of the workloads imposed upon the inspectors.
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9.5.6.3 Verification of the location of inspectors
In relation to inspectors’ timesheets, Counsel Assisting submitted:
‘Throughout the evaluation it has come to my attention that management often
have a great difficulty verifying the time sheets of staff. This is predominantly
because the role is a fairly autonomous one and the current use of those
government vehicles makes it difficult to keep track of staff movements. Staff are
commonly outside head office and therefore systems to confirm start and finish
times are limited. This leads to management often signing off on time sheets with
a limited capacity to check their accuracy.’723
It is a sign of a failed integrity system within an organisation if a staff member is
prepared to verify something that the staff member cannot in fact verify.
One team leader addresses this issue by telephoning PCBUs to verify inspector
activities; contacting inspectors to discover what they are doing; and comparing
inspectors’ InfoNET entries to the information stored in the inspectors’ calendars.724
However, another team leader said that inspectors operate on a trust based
system.725
Counsel Assisting recommended the installation of GPS navigation in government
vehicles and submitted that the introduction of GPS would:
⊲⊲ enable the auditing of vehicle use
⊲⊲ provide a means of verifying
timesheets, and

⊲⊲ increase the safety of inspectors
(particularly those working in remote
areas).726

The auditing of vehicle use would assist in ensuring government resources are only
used for work related purposes.
If real time data from the GPS can be made available to team leaders and managers,
the GPS could be used to inform managers and team leaders of the location of an
inspector during a workday. This could assist in the allocation of files relating to
critical events requiring a same day response.
The PSA submitted that if an inspector is on call that inspector’s residential address
may become available to anyone who reviews the GPS data.727 That is a matter that
will need to be addressed by SafeWork SA including by educating anyone who
reviews the GPS data about the need to keep that information confidential.
I agree with Counsel Assisting’s recommendation in relation to the implementation of
GPS navigation in government vehicles used by SafeWork SA.

723: EXH 0840, p. 19.
724: EXH 0918.
725: EXH 0918.
726: EXH 0840, pp. 22-23.
727: EXH 0832, p. 6.
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At present inspectors ordinarily attend workplaces alone.728 There are occasions
where more than one inspector may attend.729 However, that is not the norm.730
A number of staff thought it would improve inspector safety if two inspectors attended
workplaces together (two-up approach).731
One team leader said that a two-up approach would lead to better investigative
outcomes on the basis that ‘two heads are better than one’.732
Another team leader said that a two-up approach would allow inspectors to complete
their inspections faster and more thoroughly.733 The two inspectors would learn from
each other and would benefit from each other’s knowledge and expertise.
One inspector was of the opinion that a two-up approach would mean that
fewer work health and safety risks would be overlooked.734 Mr Murray, a former
SafeWork SA inspector, was of the same opinion.735
The PSA submitted that the adoption of a two-up approach would reduce the risk of
coercion-related corruption and of violence related injuries to inspectors.736
Counsel Assisting summarised the benefits of the two-up approach in the following
terms:
‘The two-up approach protects inspectors from inaccurate accusations and
improves inspector safety. Inspectors may feel more confident in a pair, therefore
less likely to decide not to issue a notice where such a notice should have been
issued. This approach also provides an opportunity for collaboration and to learn
new skills. Some staff thought it may also increase efficiency and result in better
outcomes.’737
She recommended that two inspectors attend all site visits. In doing so she said:
‘I recognise that inherent in this recommendation is a serious resource question.
Whilst I accept that, it is undoubtedly the case that the risks of corruption,
misconduct and maladministration are significantly heightened by only one
inspector attending a site visit. That risk is even greater if it’s the same person
attending on multiple occasions. It is more difficult to capture two people than
one.’738

728: EXH 0918.
729: EXH 0918.
730: EXH 0918.
731: EXH 0918.
732: EXH 0918.
733: EXH 0918.
734: EXH 0918.
735: EXH 0440, pp. 8-9.
736: EXH 0832, p. 12.
737: EXH 0840, p. 21.
738: EXH 0840, p. 21.
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Counsel Assisting suggested that the inspectors should be rotated from time to time
to form different pairs and that inspectors from different teams should attend together
where appropriate.739
Counsel Assisting also said that ‘[i]t may be that the risk of corruption, misconduct
and maladministration can be lowered by rotating the inspector conducting the visit,
which I understand is already occurring, or limiting two-inspector site visits to certain
situations, but I start the recommendation from the premise that two inspectors is
better than one and if that can be achieved, it should be’.740
A two-up approach will have an impact on how SafeWork SA manages its resources.
If SafeWork SA implements more efficient systems (such as better mobile technology
and improved triaging practices) its inspectors may have more time available to
attend workplaces which might mean that the burden on resources will be reduced.
Resourcing pressures may also be alleviated to some extent by conducting joint
investigations with other regulatory agencies, which is an approach proposed in a
report recently published by IBAC.741 That report suggested that both the quality and
integrity of inspections could be improved through joint inspections conducted by
different regulatory authorities.742
Joint inspections would provide an additional level of
oversight as well as an opportunity for the agencies to
learn from each other’s practices.743
SafeWork SA should trial the viability of the twoup approach for all workplace visits conducted by
inspectors. If it is apparent following the trial that the
resourcing requirements for the two-up approach is too
burdensome, SafeWork SA should implement a two-up
approach for a smaller sub-set of matters based upon a
risk assessment.

‘SafeWork SA
should trial the viability
of the two-up approach
for all workplace
visits conducted by
inspectors.’

9.5.6.5 Body worn cameras
The use of audio visual devices worn on the clothing (body worn cameras) of
inspectors was a proposal made by Counsel Assisting either in addition, or in the
alternative, to the two-up approach.744
Body worn cameras have been implemented or trailed by multiple South Australian
government agencies:
⊲⊲ Primary Industries and Regions SA
uses body worn cameras for fisheries
officers and biosecurity inspectors.745
⊲⊲ The Department of Planning,
Transport and Infrastructure has
trialled the use of body worn cameras
for Compliance Officers, Investigators,
Driver Standards Officers and Marine
Safety Officers.746
739: EXH 0840, p. 21.
740: EXH 0840, p. 21.
741: EXH 0860, p. 5.
742: EXH 0860, p. 5.
743: EXH 0860, p. 5.
744: EXH 0840, p. 21.
745: EXH 0895.
746: EXH 0896.
747: EXH 0897, pp. 1-2.

⊲⊲ SA Police has introduced body worn
cameras for its officers.747
⊲⊲ The investigators in my office wear
body worn cameras in certain
circumstances, including when
executing warrants and exercising
coercive powers.
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The implementation of body worn cameras by
SafeWork SA could have many benefits.
First, body worn cameras would provide protection for
inspectors by reducing the likelihood of aggressive or
inappropriate behaviour towards them or unfounded
complaints against them. The occurrence of such
behaviour has been confirmed by staff in discussions
with my evaluation team and in the PSA’s recent
submission on behalf of its members.748

‘I recommend that
SafeWork SA equip
inspectors with body
worn cameras for
use when attending
workplaces.’

Research conducted by the police department in Rialto, California and the University
of Cambridge-Institute of Criminology found that over a one year period the provision
of body worn cameras to police officers reduced the number of use of force incidents
by 60% as well as causing a reduction of 88% in the number of complaints made by
members of the public about the officers.749
Secondly, if unfounded complaints are made they could be easily investigated and
dealt with following a review of the relevant footage.
Thirdly, the existence of the cameras may also positively affect inspectors’ behaviour.
Fourthly, body worn cameras would provide benefits from an evidentiary
perspective by capturing the workplace as the inspector saw it. This footage could
become evidence in a prosecution and result in a greater proportion of successful
prosecutions. It may also reduce but not eliminate the need for photographs and
extensive written notes.
Fifthly, audits of video footage would identify whether an inspector has overlooked
(either mistakenly or deliberately) work health and safety risks, thereby identifying
circumstances in which notices should have been issued but have not been issued.
Sixthly, a review of the footage could be used to identify training needs for the
individual inspector or the inspectorate as a whole, and to manage performance. The
footage could also be used to increase consistency in the way in which site visits are
conducted throughout the inspectorate.
Seventhly, the presence of body worn cameras would minimise the risk of influence,
grooming and capture by PCBUs, industry bodies and unions, while improving
the standard of inspectors’ behaviour and increasing their confidence to exercise
appropriate enforcement powers.
I recommend that SafeWork SA equip inspectors with body worn cameras for use
when attending workplaces.
There is a possibility that some inspectors may regard this recommendation as an
indication that they cannot be trusted. The implementation of body worn cameras
should not be viewed in that way. The implementation of body worn cameras
provides a means of minimising the risks which are inherent in the role of an
inspector and does not reflect upon any of the persons currently employed to fill
those roles.
748: EXH 0832, p. 12.
749: EXH 0898, p. 5.
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The PSA submitted that inspectors have ‘concerns about the introduction of body
worn cameras as this may make interactions with clients more formal/stilted or even
confrontational as it has the potential to make both the inspector and the client feel
less relaxed/more stressed. Psychological risk associated with the introduction of
cameras should not be underestimated’.750
That is a possibility. However, if sufficient consideration and planning is undertaken
prior to the implementation of body worn cameras, I consider that the benefits will
significantly outweigh those potential negative implications.
To that end, SafeWork SA will have to carefully consider how this recommendation
will be implemented.
SafeWork SA will need to prepare policy documents and provide training about the
devices. Inspectors and support staff will need to understand the circumstances in
which the cameras are to be activated; the actions necessary to comply with legal
requirements; and the processes for using the devices and storing the data.
In relation to the circumstances of activation, the PSA submitted that body worn
cameras would be useful in relation to the initial scene examination of a major
incident.751 The PSA further submitted that the use of such cameras at all times would
be unreasonable.752
I do not agree with the PSA’s submission. The actions of inspectors are best
protected through the use of body worn cameras at all site visits and at any time a
statutory power may be exercised.
SafeWork SA would need to educate its external stakeholders about the use of the
cameras and their purpose prior to implementing them. Failure to do so may cause
PCBUs, industry bodies, unions and workers to become defensive when inspectors
arrive at the workplace with their cameras which may adversely affect work health
and safety outcomes.

9.5.7 WHOLE OF ORGANISATION MEASURES
9.5.7.1 Annual report
Counsel Assisting suggested SafeWork SA be responsible for the preparation of an
annual report.753
At present SafeWork SA does not prepare its own annual report but contributes to the
annual report of its department which for the 2017-18 financial year was the
Attorney-General’s Department. It is not possible to obtain a true sense of
SafeWork SA’s operations from the content within a department’s annual report.
The nature of SafeWork SA’s business and the importance of the powers and
functions of its staff mean that SafeWork SA should prepare its own annual report,
reporting on its operations, including the exercise of statutory powers, the number of
internal reviews and external reviews and the outcome of those reviews.754
I agree with Counsel Assisting’s submission in that regard.755
The annual report should be tabled in Parliament and made available on
SafeWork SA’s website.
750: EXH 0832, p. 5.
751: EXH 0832, p. 5.
752: EXH 0832, p. 5.
753: EXH 0840, p. 24.
754: EXH 0840, p. 24.
755: EXH 0840, p. 24.
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In addition to the recommendation about an annual report, Counsel Assisting
proposed a recommendation for the establishment of an independent person or
body to oversee the exercise of statutory powers by the staff of SafeWork SA.756 She
suggested two ways in which this could be achieved:
⊲⊲ by the establishment of a reviewer
similar to that which has been
established under the ICAC Act, or

⊲⊲ by further utilising the existing
Parliamentary Committee on
Occupational Safety, Rehabilitation
and Compensation.

The implementation of either or both suggestions would require legislative change.
9.5.7.2.1 A statutory officeholder
Pursuant to Schedule 4 of the ICAC Act, the Attorney-General is required to appoint a
person (the reviewer) whose functions include conducting annual reviews examining
the operations of the ICAC and the OPI during each financial year.757
When conducting the annual review, the reviewer is required to consider the
following in respect of the financial year to which the review relates:
(i)

whether the powers under the ICAC Act were exercised in an appropriate
manner, including—
(A)

(B)

whether there was any evidence of—
•

maladministration in public administration on the part of the ICAC
or employees of the ICAC or of the OPI; or

•

unreasonable delay in the conduct of investigations under the
ICAC Act; or

•

unreasonable invasions of privacy by the ICAC or employees of
the ICAC or of the OPI; and

whether undue prejudice to the reputation of any person was caused;

(ii)

whether the practices and procedures of the ICAC and the OPI were
effective and efficient;

(iii)

whether the operations made an appreciable difference to the prevention
or minimisation of corruption, misconduct and maladministration in public
administration; …758

The reviewer may examine any particular exercise of power by the ICAC or the OPI
and make any recommendations to me in my capacity as the ICAC or to the AttorneyGeneral that the reviewer thinks fit.759

756: EXH 0840, pp. 23-24.
757: Independent Commissioner Against Corruption Act 2012 (SA) sch 4, cl 2(1)(a).
758: Independent Commissioner Against Corruption Act 2012 (SA) sch 4, cl 3(1)(a).
759: Independent Commissioner Against Corruption Act 2012 (SA) sch 4, cl 3(1)(b)-3(1)(c).
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SafeWork SA could benefit from the appointment of a reviewer tasked with
conducting an annual review of SafeWork SA to determine whether the powers under
the WHS Act and other legislation have been exercised appropriately.
9.5.7.2.2 The Parliamentary Committee
The Parliamentary Committee on Occupational Safety, Rehabilitation and
Compensation (the Parliamentary Committee) is established under the Parliamentary
Committees Act 1991.760
One of the functions of the Parliamentary Committee is ‘to keep the administration
and operation of the Occupational Health, Safety and Welfare Act 1986, the
Workers Rehabilitation and Compensation Act 1986, and other legislation affecting
occupational health, safety or welfare, or occupational rehabilitation or compensation,
under continuous review’.761
The Parliamentary Committee conducted an inquiry into the occupational health and
safety responsibilities of SafeWork SA and tabled a report in the House of Assembly
on 26 November 2013.762
Counsel Assisting’s proposal, as I understand it, is to formalise the requirement for the
Parliamentary Committee on Occupational Safety, Rehabilitation and Compensation to
oversee the operations of SafeWork SA. As Counsel Assisting submitted:
‘That committee already has the function of keeping the administration of the
Work Health and Safety Act under continuous review. Its ability to look further to
the operations of SafeWork SA could be included in its functions.’763
In response to that proposal, the Parliamentary Committee submitted that the
Committee does not believe that it would have the resources or expertise to carry out
an audit of the exercise of statutory functions of SafeWork SA’s staff.764 Nonetheless,
the Committee indicated support for the view that an audit of that type should be
conducted independently of SafeWork SA.
The Committee suggested that the Auditor-General could conduct a regular audit of
the exercise of statutory powers conferred on SafeWork SA pursuant to
section 32(1)(a) of the Public Finance and Audit Act 1987 and that the results could be
provided to the Committee for its review.765
If the government accepted my recommendation to appoint a reviewer I do not think
that the Auditor-General should be burdened with that task. I think the Parliamentary
Committee could provide a degree of oversight by requiring the Executive Director
of SafeWork SA to appear before it every six months to explain to the Parliamentary
Committee, and therefore the general public, the operations of SafeWork SA for the
previous six months.
The Parliamentary Committee could also review SafeWork SA’s annual report (if that
recommendation is accepted) as part of its oversight role.

760: Parliamentary Committees Act 1991 (SA) s 15D.
761: Parliamentary Committees Act 1991 (SA) s 15F(a).
762: EXH 0864.
763: EXH 0840, p. 24.
764: EXH 0831, p. 1.
765: EXH 0831, p. 1.
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I received other submissions in relation to external oversight of the exercise of
discretionary power by staff of SafeWork SA.
Dr John Collins, who worked for a predecessor of SafeWork SA, suggested the
establishment of a board or committee comprised predominantly of members
external to SafeWork SA (from within government and outside of government).766
The PSA did not support the proposal to establish an independent person or body to
oversee the exercise of powers by inspectors. The PSA submitted that the five levels
of management within SafeWork SA should be sufficient to oversee the exercise of
those powers.767 The PSA would only support the proposal if the body were to focus
on the statutory powers exercised by the regulator, executive and managers.768
The PSA further submitted that consideration should be given to the manner in which
activities and decisions of SafeWork SA’s interstate counterparts are monitored as
well as to ‘establishing a tripartite body or Ministerial Advisory Committee with a
suitably qualified and experienced secretariat for the purpose of such oversight’.769
9.5.7.2.4 My views
I consider that an external person or body should be appointed or established
to oversee all statutory powers exercised by anyone employed in SafeWork SA,
including those exercised by inspectors. The information which has come to light
during this evaluation suggests that the existing oversight of the exercise of powers
by inspectors does not adequately protect against corruption, misconduct and
maladministration.
It is a matter for the government and perhaps for Parliament as to whether external
oversight of the exercise of statutory powers by SafeWork SA is implemented and
the manner in which it is exercised. However, I consider that an additional level of
accountability to an external party would be beneficial as it would assist in protecting
against the risks of corruption, misconduct and maladministration – particularly the
risk of abuse of discretionary powers.
For those reasons I would have recommended the appointment of a reviewer.
I cannot make a recommendation to this effect because my powers to make
recommendations are for the public authority which is subject to the evaluation.770
However, the Chief Executive of the Department of Treasury and Finance as the
public authority for SafeWork SA might consider raising the matter with the Treasurer
for further consideration.

766: EXH 0826, p. 3.
767: EXH 0832, p. 7.
768: EXH 0832, p. 7.
769: EXH 0832, p. 7.
770: Independent Commissioner Against Corruption Act 2012 (SA) s 41.
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9.6 Recommendations
RECOMMENDATION 10

That SafeWork SA establishes clear guidelines regarding the minimum standard
of information which is to be recorded about an inspection, including the
information which is to be recorded where the inspector has made a decision not
to issue a notice.

RECOMMENDATION 11

That SafeWork SA requires its inspectors to prepare inspection reports in
electronic form rather than in hardcopy.

RECOMMENDATION 12

That SafeWork SA requires inspectors to keep an accurate and complete record
of all of the statutory powers that the inspectors have exercised (including
by reference to the specific sections and sub-sections) and the reasons for
exercising those powers. The record is to be stored electronically in a form which
allows data to be easily extracted.

RECOMMENDATION 13

That SafeWork SA requires inspectors to upload information directly relevant
to a workplace inspection to the appropriate electronic system within two
business days after the completion of the inspection unless there are exceptional
circumstances.

RECOMMENDATION 14

That SafeWork SA requires, on an annual basis and within one week of a change
of circumstances, all staff to sign a statutory declaration disclosing direct and
indirect private interests and real, potential and perceived conflicts of interest.
SafeWork SA should also require new staff to sign such a statutory declaration on
appointment.

RECOMMENDATION 15

That SafeWork SA establishes its own gifts and benefits policy which requires
all staff to report all gifts and benefits offered, accepted or rejected on its own
register. The register should be made available to the public for inspection at any
time.
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RECOMMENDATION 17

That SafeWork SA changes its practices to ensure that its proactive activities are
driven by intelligence it has received; an assessment of the risks; and research
regarding the manner in which SafeWork SA will assist workplaces to achieve
long term adherence to work health and safety laws.

RECOMMENDATION 18

That SafeWork SA conducts a greater proportion of its proactive workplace visits
as unannounced visits.

RECOMMENDATION 19

That SafeWork SA establishes a quality assurance program which includes:
⊲⊲ on a quarterly basis:
•

an audit conducted by the inspector’s team leader of a selection of the
notices or inspection reports prepared by each inspector

•

a review conducted by a small group of team leaders of a selection of
notices or inspection reports which have been audited by a different team
leader

•

each team leader accompanying each inspector in his or her team on a
workplace visit

⊲⊲ an audit of all of the work undertaken by randomly selected staff members
exercising discretionary statutory powers during a one month period.

RECOMMENDATION 20

That SafeWork SA implements a system for identifying the location of inspectors
during working hours by installing Global Positioning System navigation into
SafeWork SA’s fleet of government vehicles.
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RECOMMENDATION 16

That SafeWork SA ensures that when allocating new case files, to the extent
possible, the inspector who is to be allocated the new case file was not the last
SafeWork SA inspector to attend at the particular workplace.
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RECOMMENDATION 21

That SafeWork SA sends two inspectors to each workplace inspection. Pairs
should be regularly rotated and inspectors from different teams or regulatory
agencies should attend together where appropriate.

RECOMMENDATION 22

That SafeWork SA provides inspectors with body worn cameras for use when
attending workplaces.

RECOMMENDATION 23

That SafeWork SA prepares its own annual report for tabling in Parliament which
reports on its operations, including the exercise of statutory powers, the number
of internal and external reviews conducted and the outcomes of those reviews.

CHAPTER TEN
INVESTIGATIONS
& PROSECUTIONS
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Chapter ten: Investigations
& prosecutions
Most of SafeWork SA’s compliance and enforcement work relates to the WHS Act.771
Accordingly, in this chapter I will focus on the investigation and prosecution of
offences under the WHS Act. Of course SafeWork SA also conducts investigations
and prosecutions in respect of offences arising under other legislation.
The investigation and prosecution functions were the focus of a number of
submissions received during the course of this evaluation. In particular, I received
submissions from families of victims affected by work health and safety incidents.772
I also received a submission from the Voice of Industrial Death, an organisation
founded to support families impacted by a workplace death.773
Those submissions provided me with an understanding of the difficulties faced by
family members of persons who have died or been injured at work; the impact that
the investigation and prosecution process has in dealing with their trauma; and the
manner in which SafeWork SA’s investigation policies and procedures have been
applied in practice. I have had particular regard to those submissions in preparing this
chapter of the report.
A number of those submissions made reference to particular incidents or events. As
I have mentioned, it was not a function of my evaluation to conduct an investigation
into the manner in which SafeWork SA has dealt with any particular matter.774
The focus of my evaluation was on the practices, policies and procedures of the
regulatory arm of SafeWork SA and how those practices, policies and procedures
address risks of corruption, misconduct or maladministration in public administration.

10.1 Overview of the investigation &
prosecution functions
Under the WHS Act, prosecutions may be brought by the regulator or an inspector
with the written authorisation of the regulator.775 Those proceedings generally need
to be commenced within two years of the offence coming to the attention of the
regulator.776 A longer time period may apply if fresh evidence is discovered; the
offence has been identified following a coronial report, inquiry or inquest; or a WHS
undertaking has been given in relation to the offence and that undertaking has been
contravened or withdrawn.777
SafeWork SA’s investigators have the task of obtaining the evidence and providing
a brief to the CSO, well prior to the expiry of the limitation period.778 A solicitor in
the CSO reviews the brief and provides advice about the evidence and potential
charges.
771: See, EXH 0212, p. 2.
772: EXH 0405; EXH 0402; EXH 0425; EXH 0395.
773: EXH 0396.
774: Chapter 1.
775: Work Health and Safety Act 2012 (SA) s 230(1).
776: Work Health and Safety Act 2012 (SA) s 232(1)(a).
777: Work Health and Safety Act 2012 (SA) ss 232(1)-232(2).
778: EXH 0212, pp. 18-20.
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'1.

The existence of a prima facie case, that is, whether the evidence is sufficient
to justify the institution of proceedings; and

2. A reasonable prospect of conviction, that is, an evaluation of the likely
strength of the case when it is presented in court (taking into account such
matters as the availability, competence and credibility of witnesses and their
likely impression on the court or tribunal that will determine the matter, the
admissibility of any confession or other evidence, and any lines of defence
available to the defendant); and
3.

A public interest test which may include the following considerations:
• The seriousness or, conversely,
the triviality of the alleged
offence or whether it is only of
a technical nature

• Whether the prosecution
would be perceived as
counter-productive, that is, by
bringing the law into disrepute

• Any mitigating or aggravating
circumstances

• The efficacy of any alternatives
to prosecution

• The characteristics of the duty
holder—any special infirmities,
prior compliance history and
background

• The prevalence of the alleged
offence and the need for
deterrence, both specific and
general, and

• The age of the alleged offence

• Whether the alleged offence
is of considerable public
concern.’780

• The degree of culpability of
the alleged offender

The maximum penalty for a Category 1 offence under the WHS Act for a PCBU or an
officer of a PCBU is $600,000 or 5 years imprisonment or both.781 For an individual
who is not a PCBU or an officer of a PCBU the maximum penalty is $300,000 or 5
years imprisonment or both.782 In the case of a body corporate, the maximum penalty
is $3 million.783 Category 2 and 3 offences are not punishable by imprisonment.784
Because of the severe penalties that may be imposed defendants often engage
lawyers to represent them. It is not unusual for charges arising under the WHS Act to
be fiercely contested.

779: EXH 0172.
780: EXH 0172, pp. 2-3.
781: Work Health and Safety Act 2012 (SA) s 31(1)(b).
782: Work Health and Safety Act 2012 (SA) s 31(1)(a).
783: Work Health and Safety Act 2012 (SA) s 31(1)(c). As outlined in Chapter 2, Category 1, 2 and 3 offences
relate to health and safety duties. Category 1 offences relate to conduct that exposes an individual to whom
a health and safety duty is owed to a risk of death or serious injury or illness and the person is reckless as
to that risk. Category 2 offences relate to a failure to comply with a health and safety duty and that failure
exposes an individual to a risk of death or serious injury or illness. Category 3 offences relate to a failure to
comply with a health and safety duty.
784: See, Work Health and Safety Act 2012 (SA) ss 32-33.
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Having considered the CSO’s advice, SafeWork SA decides whether to commence a
prosecution. The exercise of the prosecutorial discretion is guided by SafeWork SA’s
General Guidelines for Prosecutions.779 Those guidelines provide that the following
factors will be considered in deciding whether to prosecute:
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10.2 Investigation Team
The Investigation Team predominantly conducts investigations into workplace
fatalities and other critical events.785
The National Compliance and Enforcement Policy provides that:
‘The following circumstances or allegations are priority areas for investigations:
•

work-related fatalities and serious injuries or where there is a risk of
such outcomes

•

non-compliance with inspectors’ notices or directions

•

offences against inspectors

•

offences against health and safety representatives and matters relating
to entry permit holders

•

discrimination against workers on the basis of their work health and
safety activities, and

•

failure to notify incidents’786

As part of an investigator’s functions the investigator usually attends workplaces
following incidents787 to take witness statements, samples, photographs, videos or
audio recordings and to obtain or seize documents, plant or material.788 Investigators
also prepare investigation plans and evidence matrices;789 identify the need for
expert evidence;790 and liaise with police and staff from other government agencies.
Investigators do not attend all workplace incidents. Many are dealt with solely by
inspectors.791
Investigations conducted by SafeWork SA, particularly those under the WHS Act, can
be complex because:
⊲⊲ The investigation of Category 1 and
2 offences under the WHS Act must
focus on the exposure to risk and the
action which should have been taken
to eliminate or minimise that risk.792
Obtaining evidence to provide that a
particular act or event has occurred
alone is insufficient to satisfy the
elements of those offences.

⊲⊲ It can be difficult to identify the
appropriate defendant or defendants
as multiple persons (and often multiple
PCBUs) can have duties under the
WHS Act in relation to a particular
work site.793
⊲⊲ The investigations and prosecutions
may involve highly technical matters
which may require experts.794

785: EXH 0212, p. 3.
786: EXH 0554, p. 5.
787: Liability for an offence under the WHS Act can arise even without the occurrence of an incident
resulting in death or serious injury or illness. However, I am unaware of regular attendances by
SafeWork SA’s investigators in relation to the failure to comply with a health and safety duty which exposes
an individual to a risk of death or serious injury or illness in circumstances where the death, injury or illness
has not resulted from that risk.
788: Work Health and Safety Act 2012 (SA) ss 165, 171, 175. See also, EXH 0212, p. 13; EXH 0209, p. 3.
789: See generally, EXH 0212, p. 5.
790: EXH 0212, pp. 6-7.
791: EXH 0220, p. 2. EXH 0841, p. 8.
792: See, Work Health and Safety Act 2012 (SA) ss 31, 32.
793: Work Health and Safety Act 2012 (SA) Part 2.
794: EXH 0842, pp. 3-4, 14, 25.
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⊲⊲ Key witnesses may be reluctant
to overtly provide information to
investigators when they are employed
by the likely defendant and have
an ongoing relationship with that
defendant.796

10.2.1 STRUCTURE OF THE INVESTIGATION TEAM
In late 2017, SafeWork SA reviewed the structure of its Investigation Team.797 As a
result of that review the Investigation Team was restructured. An organisational chart
provided by SafeWork SA shortly after the commencement of this evaluation depicted
16 positions in the team.798 In response to my draft report, SafeWork SA advised there
are now currently 17 positions.799 The current structure is shown on the following
page.800
Merit based selection processes were used for most of the positions in the
restructured Investigation Team.801 Some of the existing members of the Investigation
Team prior to the restructure remained in the team (albeit, in some cases, in different
roles).802 Other staff from the former team have transitioned into roles as inspectors in
an industry team.803 New staff have been recruited into the Investigation Team.804
The new Investigation Team is responsible for improving the investigation and
prosecution functions of SafeWork SA.

10.2.2 RELATIONSHIP WITH THE INSPECTORATE
In recent years a culture developed whereby the Investigation Team was segregated
from the rest of the organisation.805
Differing views about the required skills of investigators have adversely affected the
relationship of the Investigation Team with the inspectorate. Current and former staff
differed as to whether recruitments for investigator roles should seek out a person
with investigation experience to be trained in work health and safety issues or
whether a person with expertise in work health and safety issues should be recruited
and trained to conduct investigations.806

795: EXH 0842, p. 2. See also, Work Health and Safety Act 2012 (SA) s 182.
796: EXH 0842, pp. 2, 4.
797: EXH 0055.
798: EXH 0016.
799: See, Appendix 6.
800: See, Appendix 6.
801: EXH 0841, p. 9; EXH 0918.
802: EXH 0841, p. 9; EXH 0918.
803: EXH 0841, p. 9; EXH 0918.
804: EXH 0841, p. 9; EXH 0918.
805: EXH 0918.
806: EXH 0406; EXH 0918.
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⊲⊲ Investigators are under pressure
following a workplace incident to
work quickly to allow the scene
of the workplace incident to be
cleared so that work can resume.795
If the gathering of initial evidence
is inadequate, the success of the
prosecution may be compromised.
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SAFEWORK SA’S
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SAES1
DIRECTOR, INVESTIGATIONS

MAS3 MANAGER
INVESTIGATIONS

AS07 TEAM LEADER

AS07 TEAM LEADER

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

AS06 PRINCIPAL
INVESTIGATOR

INVESTIGATOR TEAM

INVESTIGATOR TEAM

807: EXH 0016.
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The implementation of an appropriate policy framework and a robust training
program will assist in upskilling the recently appointed investigators.810 Experience
in the role will also assist. It was suggested that ‘it takes three years until you know
what you are doing [as an inspector]’.811 It must therefore take years to build up a
comprehensive knowledge of work health and safety issues. Utilising the knowledge
of both inspectors and investigators will achieve the best prosecution outcomes for
the public. Investigators must rely upon the skills the inspectors have in work health
and safety issues in order to ensure investigations are appropriate.
SafeWork SA must continue to develop a collaborative investigation approach which
draws on the expertise of both inspectors and investigators. There are some signs
that such collaboration is improving.

10.2.3 INVESTIGATORS’ DISCRETIONARY POWERS
Investigators are appointed inspectors under the WHS Act which enables them
to exercise discretionary powers. They are subject to the same risks identified in
Chapter 9.
I consider that those risks would be reduced by making some similar
recommendations to those made in that chapter:
⊲⊲ That SafeWork SA requires
investigators to keep an accurate and
complete record of all of the statutory
powers that the investigators have
exercised (including by reference to
the specific sections and sub-sections)
and the reasons for exercising those
powers. The record is to be stored
electronically in a form which allows
data to be easily extracted.

⊲⊲ That, at the commencement of
an investigation, the investigator
appointed to carry out the
investigation be accompanied by an
inspector on at least the first visit to
the workplace.
⊲⊲ That SafeWork SA provides
investigators with body worn cameras
for use when attending workplaces.

In my view during an investigation an investigator should, as a general rule, attend
with an inspector to help ensure that someone with an appropriate knowledge
of work health and safety issues will be available to provide relevant knowledge
and expertise. I understand that that may already occur in respect of many critical
events.812

808: EXH 0918.
809: EXH 0918.
810: See, Chapters 7 and 11.
811: EXH 0918.
812: EXH 0220, p. 2; EXH 0841, p. 7.

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

Many of the staff recruited to the Investigation Team following the recent restructure
are former police officers.808 Some staff are concerned that persons with a policing
background do not have the necessary understanding of work health and safety
issues and fear that the continuing recruitment of such persons will only mean that
previous mistakes will be repeated.809
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10.3 The Crown Solicitor’s Office (CSO)
advice
In 2017 Special Counsel to the Crown Solicitor conducted a comprehensive review of
the investigation and prosecution arrangements at SafeWork SA. The review resulted
in the preparation of legal advice and a number of recommendations.
Prior to the review, there had been very few successful prosecutions resulting from
investigations conducted by SafeWork SA. The following statistics were collated in
2017 as part of the CSO Advice:813 814
2014

2015

2016

2017814

The number of investigations
commenced

77

108

136

25

The number of prosecutions
where guilty plea was entered

17

7

17

2

The number of prosecutions
that proceeded to trial and
resulting in a not-guilty verdict

1

1

Nil

Nil

The number of prosecutions
that proceeded to trial and
resulting in a guilty verdict

Nil

1

Nil

Nil

The number of prosecutions
that did not proceed to trial
ie charges were withdrawn

Nil

Nil

1

3

The number of Enforceable
Undertakings agreed and
charges withdrawn

Nil

3

3

2

813: EXH 0842, Appendix F, p. 87.
814: The statistics for 2017 were not for a full year.
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I have been provided with a copy of the CSO Advice and I am satisfied that,
historically, SafeWork SA has conducted investigations poorly.
In the course of preparing the CSO Advice, Special Counsel reviewed 27 of the
CSO’s files relating to investigations conducted by SafeWork SA, some of which did
not result in successful prosecutions.
The CSO Advice concluded that those tasked with investigations did not have the
fundamental skills required to carry out the investigations effectively.815 The CSO
Advice identified that SafeWork SA’s investigators had a poor understanding of:
⊲⊲ the elements of the offences under
the WHS Act816
⊲⊲ the steps necessary for evidence to
be admissible817

⊲⊲ the techniques to be used to
obtain relevant information during
interviews,818 and
⊲⊲ the appropriate engagement and
instruction of experts.819

The CSO Advice contained 18 recommendations which have been published and
which were accepted by the government.820
The Executive Director chairs a Steering Committee to oversee the implementation of
the recommendations.821
I have set out in Appendix 4 the recommendations in the CSO Advice and
SafeWork SA’s initial response, together with the status of the implementation of each
recommendation as at 21 September 2018.
Two of the recommendations are to be implemented by the CSO.822
Approximately half of the remaining 16 recommendations have been fully
implemented and implementation of the remainder is still in progress.823

815: EXH 0842, pp. 5-6, 8.
816: EXH 0842, p. 6.
817: EXH 0842, pp. 6, 13, 15.
818: EXH 0842, p. 13.
819: EXH 0842, pp. 14, 25.
820: EXH 0842; EXH 0875, pp. 1-6; EXH 0876, p. 2.
821: EXH 0876, p. 2.
822: EXH 0842, Recommendations 11, 15.
823: See, Appendix 4.
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A reduction in the number of successful prosecutions does not necessarily mean that
the investigations have been conducted poorly. It may be a result of less workplace
hazards and risks and therefore safer workplaces. However, a reduction in the
number of successful prosecutions may indicate that the investigations have not
been adequate.
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10.3.1 CORONIAL INQUEST
SafeWork SA’s investigation practices were also recently considered in the course of
a coronial inquest into the death of Jorge Alberto Castillo-Riffo.
Mr Castillo-Riffo died in November 2014 following an incident at his workplace.
SafeWork SA investigated the incident and laid charges against three defendants
alleging breaches of the WHS Act.824 All three defendants pleaded not guilty.825
One defendant entered into a WHS undertaking, which resulted in the prosecution
proceedings against that defendant being discontinued.826 SafeWork SA did not
tender any evidence against the other two defendants, resulting in the complaints
being struck out.827
On 1 November 2018, the State Coroner released his findings in respect of the
inquest into the death of Mr Castillo-Riffo.828
Because it was not a function of the evaluation to conduct a detailed review of the
manner in which SafeWork SA has dealt with a particular incident, I only considered
submissions about the workplace incident involving Mr Castillo-Riffo as an example of
the application of SafeWork SA’s practices, policies and procedures. I did not traverse
the same ground that was covered by the State Coroner. That was because the State
Coroner was inquiring into the cause and circumstances of Mr Castillo-Riffo’s death,
while I was evaluating the practices, policies and procedures of SafeWork SA in so far
as they might impact upon issues of corruption, misconduct and maladministration in
public administration.
The State Coroner was ‘not impressed by the SafeWork SA investigation as a
whole’.829
The State Coroner was critical of the manner in which experts were briefed.830
The State Coroner found that SafeWork SA relied on SAPOL investigators to conduct
the investigation for a six week period while a SafeWork SA investigator was on
leave.831
The State Coroner commented that ‘there is a need for a clear protocol between
SAPOL and SafeWork SA under which SafeWork SA commits to working
collaboratively with SAPOL to obtain the best possible evidence as to the cause and
circumstances of the death of a person involved in an industrial accident’.832
I agree that SafeWork SA would benefit from a protocol of that kind.

824: EXH 0930, [19.2].
825: EXH 0930, [19.2].
826: Work Health and Safety Act 2012 (SA) s 222(4); EXH 0930, [19.4].
827: EXH 0930, [19.5].
828: EXH 0930.
829: EXH 0930, [31.3].
830: EXH 0930, [31.2].
831: EXH 0930, [31.2].
832: EXH 0930, [33.13].
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In light of observations in the CSO Advice the recent findings of the State Coroner in
respect of the inquest into the death of Mr Castillo-Riffo are unsurprising.833
I consider that the 16 recommendations identified in the CSO Advice which relate to
the practices, policies and procedures of SafeWork SA are appropriate, particularly
given the issues identified in that advice, some of which were also identified in the
coronial inquest.
Counsel Assisting recommended, and I agree, that SafeWork SA should continue
the process of implementing the recommendations in the CSO Advice until they
have all been fully implemented.834 The effectiveness of the recommendations
made in the CSO Advice is of course dependent upon the manner in which they
are implemented. The recommendations must be fully implemented and rigorously
applied so that SafeWork SA does not repeat the
poor outcomes of the past.

‘...SafeWork SA should
continue the process
of implementing the
recommendations in
the CSO Advice until
they have all been fully
implemented.’

833: EXH 0930.
834: EXH 0840, p. 24.

Given the comprehensive nature of the CSO
Advice, it is not necessary for me to further
examine the functions of the Investigation
Team addressed in that advice. However, I
will briefly address SafeWork SA’s use of its
evidence storage facilities which was not
the subject of a recommendation in the CSO
Advice.
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10.4 Evidence storage facilities
SafeWork SA’s Standard Operating Procedure: Evidence Management outlines the
procedure for the storage of items in SafeWork SA’s evidence storage facilities.835
Small to medium size items are stored within an evidence storage facility located at
SafeWork SA’s head office at Keswick (the evidence storage room).836
Large items, dangerous and hazardous substances and items affected by
asbestos are transported to an evidence storage facility which is located within the
Government Explosives Reserve.837
My evaluation team attended at both facilities.838
The Standard Operating Procedure: Evidence Management recognises the need
to account for all dealings with all pieces of evidence from the time that a piece of
evidence comes into SafeWork SA’s possession.839
At the time of my evaluation team’s visit to the evidence storage facility at the
Government Explosives Reserve in July 2018, all items were clearly labelled; dealings
with those items were recorded in triplicate; and access to the facility was controlled
by the site manager. However, there was no access log recording who had entered
and exited the facility and the time and date at which that had occurred.840 Such a log
ought to exist.
SafeWork SA is in the process of improving its evidence management practices:
⊲⊲ All items in the evidence storage room
will be appropriately labelled.841
⊲⊲ All dealings with those items are
recorded in triplicate in an evidence
log stored in the evidence storage
room.842
⊲⊲ Swipe card access to the evidence
storage room is now restricted to a
small number of staff.843

⊲⊲ Members of OLST will conduct
quarterly audits of the evidence
storage room.844
⊲⊲ A new policy relating to the storage
of evidence has been drafted and will
soon be the subject of consultation.845
⊲⊲ The staff undertaking the CSU
training846 will be provided training
about the fundamental principles of
evidence management.847

835: EXH 0209.
836: EXH 0209, p. 6.
837: EXH 0209, p. 6.
838: My evaluation team viewed the evidence storage facility at the Government Explosives Reserve on 9
July 2018 and the evidence storage facility at SafeWork SA’s head office on 10 October 2018.
839: EXH 0209, pp. 4, 7.
840: EXH 0918.
841: EXH 0878.
842: EXH 0878.
843: EXH 0878.
844: EXH 0878.
845: EXH 0878.
846: CSU training is defined in Appendix 1 and is discussed in Chapter 11.
847: EXH 0547, p. 16.
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‘The Manger [sic] Primary Industries, Resources, Country Compliance and
Engineering Team (PIRCCE) is responsible for ensuring each regional office
has a suitable area set aside for the storage of evidence. The areas selected
must be secure, have controlled access, and hold a SafeWork SAEvidence [sic]
Management Receipt Book.
Regional Inspectors shall discuss with their manager alternative storage
arrangements for evidence that is too large or hazardous to be stored in a
regional office…’848
I am not sure that SafeWork SA is complying with its own standard operating
procedure.
At the time of my visit to SafeWork SA’s office in Mt Gambier there was no secure
location for the storage of evidence.849
Similar problems may also exist in other regional offices.
I recommend that SafeWork SA review its evidence management practices in its
regional offices with a view to ensuring that:
⊲⊲ all offices have an evidence storage
facility which is secure
⊲⊲ access to each evidence storage
facility is restricted, and

⊲⊲ all dealings with evidence stored
in the facility are documented in
accordance with the standard
operating procedure.

The facilities need not be large but must be secure.

848: EXH 0209, p. 6 (Emphasis omitted).
849: EXH 0918.
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The management of evidence in regional offices is still deficient. The Standard
Operating Procedure: Evidence Management provides:
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10.5 Recommendations
RECOMMENDATION 24

That SafeWork SA continues to develop a collaborative investigation approach
which allows investigators to draw on the expertise of inspectors.

RECOMMENDATION 25

That SafeWork SA requires investigators to keep an accurate and complete
record of all of the statutory powers that the investigators have exercised
(including by reference to the specific sections and sub-sections) and the reasons
for exercising those powers. The record is to be stored electronically in a form
which allows data to be easily extracted.

RECOMMENDATION 26

That SafeWork SA puts in place a process or procedure whereby at the
commencement of an investigation the investigator appointed to carry out the
investigation be accompanied by an inspector on at least the first visit to the
workplace.

RECOMMENDATION 27

That SafeWork SA provides investigators with body worn cameras for use when
attending workplaces.

RECOMMENDATION 28

That SafeWork SA implements the 16 recommendations contained in the CSO
Advice applicable to SafeWork SA’s practices, policies and procedures, to the
extent that those recommendations have not already been implemented.

RECOMMENDATION 29

That SafeWork SA reviews its evidence management practices in its regional
offices with a view to ensuring that:
⊲⊲ all offices have an evidence storage facility which is secure
⊲⊲ access to each evidence storage facility is restricted, and
⊲⊲ all dealings with evidence stored in the facility are documented in
accordance with the standard operating procedure.

CHAPTER ELEVEN
HUMAN RESOURCE
MANAGEMENT
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Chapter eleven: Human
resource management
11.1 Background
The scope of this evaluation includes reviewing and reporting on the practices,
policies and procedures in respect of the deployment of human resources within the
regulatory arm of SafeWork SA and whether those practices, policies and procedures
are suitable to manage those human resources so as to ensure the proper and
efficient discharge of core functions.850
I have considered the following SafeWork SA human resource management practices
during the course of this evaluation:
⊲⊲ employee conduct standards

⊲⊲ ongoing training

⊲⊲ workforce planning

⊲⊲ performance management

⊲⊲ succession planning (including key
person risks)

⊲⊲ safety and wellbeing

⊲⊲ recruitment and selection
⊲⊲ appointment of inspectors

⊲⊲ gifts and benefits851
⊲⊲ conflicts of interest852
⊲⊲ time and attendance853

⊲⊲ induction programs
I reviewed the above practices based on the impact that they may have on
preventing or minimising the risks of corruption, misconduct and maladministration.

11.1.1 RELEVANCE OF HUMAN RESOURCES
In an IBAC report entitled Corruption and Misconduct Risks Associated with
Employment Practices in the Victorian Public Sector, the following was observed:
‘Employment practices in the public sector are vulnerable to corruption at
different stages of the employment life cycle, from recruitment through to an
employee leaving the sector. Public sector agencies need to be aware of these
risks and consider how they can strengthen their systems and practices to
address them.’854
I agree with that observation.
I will address the risks of corruption, misconduct and maladministration related
to SafeWork SA’s human resource management practices later in this chapter.
Sound practices in respect of human resources can contribute to the formation
and maintenance of an ethical culture. For the reasons outlined in Chapter 5
an organisational culture based on integrity plays a critical role in preventing or
minimising the risks of corruption, misconduct and maladministration.
Codes of conduct aid in the creation of an ethical culture. I will address that topic first.

850: See, Chapter 1.
851: See, Chapter 9.
852: See, Chapter 9.
853: See, Chapter 9.
854: EXH 0899, p. 4 (Emphasis omitted).
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11.2.1 PUBLIC SECTOR CODE OF ETHICS
SafeWork SA’s staff are public sector employees and are subject to the Public Sector
Code of Ethics (the Code of Ethics).855
The public sector values are service, professionalism, trust, respect, collaboration and
engagement, honesty and integrity, courage and tenacity, and sustainability.856
The Code of Ethics sets out the standards of conduct expected of public sector
employees in respect of professional and courteous behaviour; public comment;
handling of official information; use of government/public resources; conflicts of
interest; outside employment; acceptance of gifts and benefits; criminal offences; and
reporting unethical behaviour.857
A public sector employee who fails to comply with the professional conduct
standards in the Code of Ethics may be subject to disciplinary action.858

11.2.2 GLOBAL CODE OF INTEGRITY FOR LABOUR INSPECTION
SafeWork SA is in the business of labour inspection. Labour inspection is recognised
as a global profession.
The International Association of Labour Inspection developed a Global Code of
Integrity for Labour Inspection which ‘[s]erves as a foundation for establishing
credible, ethical and consistently professional behaviours expected of Labour
Inspectorate employees’.859
The Global Code recognises the risk of corruption in labour inspection and aims to
provide labour inspection professionals with the mechanisms to detect unethical
behaviour and to distance themselves from such behaviour.860
The Global Code endeavours to establish a common understanding of unethical
behaviour and the manner in which such behaviour can be avoided.861 It also provides
a model for ethical decision making to assist inspectors in the event that they are
exposed to an ethical dilemma.862
SafeWork SA took a lead role in the development of the code.863

855: EXH 0892, p. 4.
856: EXH 0892, p. 9.
857: EXH 0892, p. 11.
858: EXH 0892, p. 10.
859: EXH 0891, p. 4.
860: EXH 0891, p. 5.
861: EXH 0891, p. 5.
862: EXH 0891, p. 15.
863: EXH 0891, p. 2.
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However, there appears to be little reference to the Global Code in SafeWork SA’s
current practices. One staff member said that it ‘has dropped off the radar’.864 That is
unfortunate especially when SafeWork SA had made such a valuable contribution to
its development.
Renewed promotion of the Global Code to increase awareness and prompt
discussion would be of benefit to SafeWork SA. The code itself recognises that it
provides little benefit if it lays dormant:
‘Labour Inspectorates should recognise that this Code is not passive.
Implementation requires the continued, unrelenting observance of a set of
dynamic principles that guide conduct. It is the officials’ duty to practice their
profession in accordance with the keystone of integrity – discharging all their
duties with impartiality and fairness. It is their duty to interest themselves in
the welfare of vulnerable citizens (workers and businesses) and to apply their
specialist knowledge to the benefit of all. And it is the Labour Inspectorate’s duty
to facilitate, encourage and promote a work environment that allows these values
to be met by each individual.’865
The Global Code serves a useful purpose in assisting SafeWork SA’s staff to
understand the manner in which they should conduct themselves so as to
increase workplace safety and reduce the risks of corruption, misconduct and
maladministration. Inspectors and investigators must be encouraged to understand
the Global Code and adopt its practices. The Global Code should be part of the
induction process for new staff.

864: EXH 0918.
865: EXH 0891, p. 5.
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In order to minimise the risks which are central to this evaluation, particularly the risk
of maladministration, it is important that SafeWork SA undertakes effective workforce
planning.
In general terms, workforce planning is a ‘process undertaken to ensure an
organisation has the right people, with the right skills, at the right time’.866 This assists
management to make decisions about the deployment of its human resources both
now and in the future.867 It also includes succession planning to ensure that there are
always resources available within the organisation to fill specific key positions.868
The main objectives of workforce planning are to:
⊲⊲ prevent over and under resourcing
⊲⊲ ensure that the organisation has the
right employees with the right skills
and that those employees are in the
right place at the right time

⊲⊲ provide direction and consistency
to all human resource activities and
systems, and
⊲⊲ ensure that all managers are working
towards the same clear outcomes.869

⊲⊲ support the organisation to be
responsive to changes in its
environment
Those objectives support the minimisation of risks and ensure better outcomes for
the public. For example maladministration is more likely to occur in circumstances
where the necessary rigour has not been applied to analysing and determining
resource needs. Accordingly, thorough planning in respect of the use of human
resources, including budget planning and resource allocation, assists in minimising
the risk of maladministration.
Workforce planning is also linked to good governance.
In the last few years SafeWork SA does not appear to have sufficiently focused on
workforce planning, perhaps due to other priorities or the ongoing state of change.
The Executive Director said that when he commenced he expected to find close
monitoring of workforce planning strategies on key person risks.870 His expectations
were not met.871
Unfortunately, the lack of workforce planning has adversely affected the organisation,
evidenced by some staff not having the skills to successfully perform their roles.
Workforce planning is particularly critical at the present time because of
SafeWork SA’s budget pressures and the consequent reduction in the total number of
staff.
Although the current executive has recognised the importance of workforce planning,
the executive needs to make it a priority.
866: EXH 0900, p. 2.
867: EXH 0900, p. 2.
868: EXH 0900, p. 4.
869: EXH 0901, p. 208.
870: EXH 0438, p. 13.
871: EXH 0438, p. 13.
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One way in which SafeWork SA may be able to improve its workforce planning is
through collaboration with external organisations such as universities. WorkSafe
Victoria engages universities to undertake research into key areas relevant to
WorkSafe Victoria’s business.872 The outcomes of the research are used to guide
decision making, such as the type of risks that WorkSafe Victoria should target and
the allocation of resources to target those risks.873

11.3.1 WORKFORCE CAPABILITY
A key part of effective workforce planning is assessing and understanding the
capability of the current workforce.
Workforce capability is measured by the agency’s ability to achieve its desired work
outcomes through the knowledge, skills, abilities and competency of its staff.
The Executive Director described ‘the majority of the workforce as talented, skilled
and highly qualified’.874 SafeWork SA’s staff have a range of qualifications, including
post-graduate tertiary qualifications, and experience in a variety of industries.875 The
breadth of expertise has existed within the organisation for many years.876
The Executive Director said that:
‘Overall, SafeWork SA requires a balanced workforce that is representative of the
community and industries we serve. That means employing people with a broad
range of skills, experience and qualifications from all industries.’877
The managers and staff said that the current workforce has skill and knowledge
gaps.878
The skill deficiencies may be because of poor recruitment, training or management
and may also be due to a failure to stay abreast of changes in the industries which
SafeWork SA regulates.
Mr Kitchin on behalf of the PSA described the ongoing need for training:
‘The environment in which SafeWork inspectors operate is often complex and
demanding. Rapid changed [sic] in technology, the emergence of new industries
and workplace hazards highlight the need for up to date knowledge and
competence. Employers and union’s [sic], SafeWork’s major stakeholders, have
little time for inspectors who don’t understand their industry and effective control
measures that address complex or emerging work, health and safety hazards. On
the up side, both unions and employers have a high regard for those inspectors
who know their industry and are able to provide guidance on how to more
effectively integrate health and safety into an organisation’s work procedures…’879

872: EXH 0541.
873: EXH 0541.
874: EXH 0841, p. 2.
875: EXH 0841, p. 2.
876: EXH 0841, p. 2; EXH 0440 p. 12.
877: EXH 0841, p. 2.
878: EXH 0918.
879: EXH 0442, p. 4.
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It was suggested by the Executive Director that SafeWork SA’s staff predominately
rely on knowledge being passed from one person to the next.881 Many of the
recommendations made in this report, such as the implementation of a policy
framework, reviewing policy documents and providing additional training, will reduce
reliance on the transfer of information orally. Accordingly, the recommendations in this
report should reduce workforce capability risks created by a lack of knowledge when
long-term staff members transition out of the workforce.
The Executive Director has indicated that the newly created OLST team will improve
SafeWork SA’s workforce capability.882
In addition, SafeWork SA has already started implementing new training programs
and updating policy documents to improve the skills and knowledge of staff.
SafeWork SA has also been actively trying to address the skill deficiencies of the
Investigation Team identified in the CSO Advice through the implementation of a new
team structure and the provision of training and other supporting practices.
Those changes should have a positive impact on the organisation.

11.3.2 VACANCY MANAGEMENT
The appropriate management of vacancies is linked to effective workforce planning.
Temporary arrangements and vacancies impact the workforce’s capability and
therefore need to be managed appropriately. SafeWork SA has a history of managing
vacancies poorly.883
The Executive Director said that when he commenced there were acting or
temporary arrangements or vacancies for a large number of manager and team
leader positions.884 He said that he has addressed those issues:
‘Over nine months I have restructured the teams and locked down those
positions, advertised the vacant positions and put people in there so that they
have comfort, knowing their job is confirmed, that they’re a consistent and
consolidated position for team leadership, rather than what was a system of shortterm, temporary, acting arrangements.’885
However, it appears that there is a disconnect between leadership and staff in
relation to the management of vacancies, as a number of staff still have concerns
about how vacancies are managed.886

880: EXH 0841, p. 2.
881: EXH 0438, p. 32; EXH 0918.
882: EXH 0438, p. 16.
883: EXH 0918.
884: EXH 0438, p. 25.
885: EXH 0438, p. 25.
886: EXH 0918.
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he said was relatively low in comparison to other South Australian public sector
departments and agencies.880 Given the low turnover, ongoing training of long term
staff is particularly important to maintain workforce capability.
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There may be legitimate reasons for the remaining vacancies and acting
arrangements, but those reasons do not appear to have been clearly communicated
to some of the workforce. A number of staff questioned whether there were valid
reasons for decisions not to backfill roles.887 It was suggested that there is little or no
valid reason for the length of time taken to backfill some positions.888
Some staff exhibited a lack of understanding or mistrust in relation to the
management of salary budgets more generally.889
The PSA provided examples of vacancies within SafeWork SA and positions which
have only been filled through acting arrangements:
‘Most Team Leader positions have been filled temporarily by acting appointments
for several years. The Chief Inspector position has had an acting incumbent for 18
of the last 24 months. Four of six Managers were acting for extended periods of
time
The Manufacturing, Wholesale, Retail, Transport and Utility Team, for example, are
funded for two team leaders. They have had one team leader for most of the last
year and this is still the case. At times, due to leave and acting up, the team has
had no team leaders.
The Investigation team, until recently, has had Acting Team Leaders and
Managers for over two years. Again, due to leave and acting up, there have been
no people in these positions.’890
The ongoing acting arrangements are likely to prevent managers and team leaders
from becoming sufficiently confident to make decisions. Those arrangements may
also be compromising the effectiveness of the operation of the teams and inhibiting
forward planning in relation to human resources.

11.3.3 KEY PERSON RISKS
Key person risks arise when an organisation is reliant on a particular person to
undertake a role and no one else in the organisation has the skills or knowledge to
step in. Succession planning assists with the management of key person risks.
Staff suggested that there is a lack of succession planning to address key person
risks.891 Some staff are of the view that there is no contingency plan if persons with
specialist expertise are unable to perform their functions.892 One staff member said:
‘There are some amazing people in [SafeWork SA] who have a wealth of
knowledge and unfortunately some of them are at retirement age – so a wealth
of knowledge will walk out the door sooner than later. That is why I think there
needs to be a back up plan to train others or employ others who have the
specialist knowledge and to document everything.’893

887: EXH 0918.
888: EXH 0918.
889: EXH 0918.
890: EXH 0397, p. 3.
891: EXH 0918.
892: EXH 0918.
893: EXH 0918.
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There are many other staff with considerable expertise within SafeWork SA unique
to their roles. Key person risks will need to be addressed in order to ensure that
expertise can be captured corporately.

11.3.4 IMPROVING WORKFORCE PLANNING
To the extent that it does not already occur, on an annual basis SafeWork SA should
create a workforce plan by reviewing its predicted workloads for the year ahead
and aligning its staff to its organisational needs. Those needs should be determined
based on research and data. The workforce plan should explain how SafeWork SA
will align its human resources to deliver its strategic plan and business plan.
The workforce plan should be prepared after each business planning cycle, but prior
to team budgets being determined.
Workforce planning should include:
⊲⊲ assessment of the composition and
capability of SafeWork SA’s workforce
with a view to determining whether
the organisation has the necessary
resources and skills to perform its
functions
⊲⊲ assessment of the training needs of
staff and the establishment of a plan
to maintain or expand their skills and
knowledge

894: EXH 0918.

⊲⊲ adoption of a clear and consistent
approach to vacancy management
and communication of the reasons
for that approach to all staff (if the
approach changes, the reasons
for the change should also be
communicated), and
⊲⊲ identification and management of
key person risks through succession
planning.
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One key person risk in the regulatory arm relates to the licensing and regulation of
major hazard facilities. If the person occupying that role was unable to perform his
functions there would be no one else in the organisation to undertake the work.894
This key person risk has been identified by SafeWork SA and I have been told that
SafeWork SA is addressing it.
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11.4 Recruitment & selection
11.4.1 BACKGROUND
The selection of a new employee is an important decision for any public sector
agency. Recruitment and selection practices vary across public sector agencies and
are commonly set by Chief Executives and agency heads.
The Commissioner for Public Sector Employment has published a guideline which
includes the following:
‘The decision to employ an individual as a public sector employee is one of the
most important decisions a Chief Executive/agency head or delegate will make,
and constitutes one of the largest financial commitments for an agency. Getting
recruitment right by selecting candidates best suited to the requirements of
the role, the public sector, and the longer term capability needs of the agency,
is fundamental to ensuring that the SA public sector and its agencies meet
community expectations and deliver services effectively and efficiently.’895
Recruitment and selection processes create risks of corruption, misconduct and
maladministration. A failure to properly verify the background of candidates;
inappropriately managing conflicts of interest; poor planning; or inadequate execution
of the recruitment and selection process can all result in poor outcomes for an
employer.
Poor recruitment and selection can have other adverse effects, including unforeseen
training costs to upskill a new recruit or additional expenditure for the advertising
or re-advertising of a role. It can also have indirect costs arising from unsatisfactory
performance and adverse effects on morale and productivity.896

895: EXH 0072, p. 1.
896: EXH 0072, pp. 4-5.
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SafeWork SA is responsible for managing its own recruitment and selection
processes. However, in doing so, it must comply with the standards established by
the Office for the Public Sector.897 It must also adhere to any directions issued by the
Premier pursuant to section 10 of the Public Sector Act 2009.898
A direction issued by the former Premier on 28 June 2017 required that by 1 July
2017 all chief executives or agency heads of public sector agencies ‘implement
an effective Recruitment System that incorporates, as a minimum, the following
measures prior to making an offer of employment to any prospective employee:’899
⊲⊲ Ensure the candidate has completed
a Pre-Employment Declaration
consistent with the minimum standard
issued by the Commissioner for Public
Sector Employment.
⊲⊲ Obtain a National Police Certificate
or undertake other appropriate
background screening where it is
required for the role.

⊲⊲ Conduct adequate referee checks.
⊲⊲ Maintain the Pre-Employment
Declaration and the information
obtained from any background or
screening checks in accordance
with the requirements of the State
Records Act 1997 and the Department
of Premier and Cabinet Instruction
PC012, the Information Privacy
Principles.900

11.4.2.1 Past recruitment and selection processes
There has been an inconsistent approach to the recruitment of inspectors and
investigators in SafeWork SA.
Some candidates (both internal and external) have been approached directly and
asked to consider a role with the agency,901 while others have been appointed
following more extensive processes, including group interviews, individual interviews,
ability testing and psychological testing.902 There appears few reasons for the use of
different approaches at any given time.
Views amongst staff vary about SafeWork SA’s past recruitment and selection
processes.
It was suggested that inadequate or improper recruitment processes have been used
by SafeWork SA and that there have been poor selection methods.903
A team leader said that the use of the same panel members for multiple recruitments
was resulting in the same type of people being appointed time and time again.904

897: EXH 903.
898: EXH 0072, p. 3.
899: EXH 0902.
900: EXH 0902.
901: EXH 0918; EXH 0911.
902: EXH 0918.
903: EXH 0918.
904: EXH 0918.
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Staff members differed as to the key characteristics, skills and experience that are
required for inspector and investigator roles.905 Some queried whether SafeWork SA
is recruiting the right persons with the right skills.906
The general perception in SafeWork SA is that the industry teams recruit candidates
with experience in the relevant industry, while the Investigation Team recruits
candidates who have experience in investigating criminal offences.907
A team leader also queried the adequacy of the qualifications for team leaders,
suggesting that candidates should not be eligible for a team leader role unless
they have been in the organisation for at least five years.908 Other staff thought that
relevant qualifications and experience should be required as a prerequisite for some
managerial roles.909
It was suggested that the most suitable candidates are not attracted because during
the recruitment process the reality of the inspector and investigator roles is not
accurately explained to the applicants.910 It was also said that SafeWork SA’s ability to
recruit the best candidates is compromised by the pay it offers its inspectors.911
11.4.2.2 Future recruitment and selection process
I understand that steps are currently being taken by SafeWork SA to settle on
standard recruitment and selection processes for all inspector and investigator
roles.912
In relation to inspector roles I am told that it is intended that the process will require
a written application, psychometric testing, an abilities assessment, an interview and
referee checks.913 There may also be other assessments particular to the role.914
I understand the intention to be for the selection process of investigators to include
the same components as that for inspectors but with the addition of an assessment
centre,915 which I understand to be a facility that tests the aptitude of candidates using
scenario based role plays.
This new approach will be utilised during the next recruitments for inspectors and
investigators.916

905: EXH 0918; EXH 0391, pp. 1-2, 4.
906: EXH 0918.
907: EXH 0918.
908: EXH 0918.
909: EXH 0918; EXH 0829.
910: EXH 0918.
911: EXH 0407, p. 8.
912: EXH 0837.
913: EXH 0837.
914: EXH 0837.
915: EXH 0837.
916: EXH 0837.
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11.4.3.1 Pre-employment screening
Appropriate pre-employment screening can assist
in minimising the risks of corruption, misconduct and
maladministration associated with recruitment and
selection processes.
A 2018 report published by the NSW ICAC entitled
Strengthening Employment Screening Practices in
the NSW Public Sector said that ‘an employment
screening framework aims to prevent merit-based
selection processes from being undermined by false
or incomplete information’.917
The report said:

‘Appropriate
pre‑employment
screening can assist in
minimising the risks of
corruption, misconduct
and maladministration
associated with
recruitment and
selection processes.’

‘Employment application fraud is both costly and
common. Typically, between 20% and 30% of job
applications contain some form of false information, ranging from minor omissions
to serious falsehoods. Undetected employment application fraud can undermine
merit-based selection and result in hiring an employee who lacks integrity or
requisite expertise for the role. This can have a range of detrimental effects for an
agency, including health and safety risks, poorer provision of public services, and
impairment of public trust and confidence. Moreover, employees who engage in
employment application fraud sometimes commit other acts of corrupt conduct
once afforded access to an agency’s assets.’918
I agree with those observations.
In a report entitled Corruption and Misconduct Risks Associated with Employment
Practices in the Victorian Public Sector, IBAC commented that ‘[v]alidating the
credentials of an applicant is a fundamental and straightforward pre‑employment
screening step that should always be conducted.’919
I also agree with that observation.

917: EXH 0904, p. 9.
918: EXH 0904, p. 5.
919: EXH 0899, p. 9.
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The Pre-Employment Declaration Form which must be used for all SafeWork SA
recruitments requires disclosure of any offence for which the candidate has been
convicted; any criminal charge which is yet to be determined; and any other criminal
history screening or other relevant history assessments that have been conducted in
the last three years.920 It also asks:
⊲⊲ whether the candidate has ever
been terminated by any organisation,
including a South Australian public
sector agency, for any reason
⊲⊲ whether the candidate has been
found to have committed misconduct
or otherwise performed his or her
duties unsatisfactorily, and

⊲⊲ whether the candidate is the subject
of an investigation or any other
process relating to suspected
or alleged misconduct or other
unsatisfactory performance.921

When SafeWork SA was part of the Attorney-General’s Department criminal
history checks were mandatory for all roles prior to a candidate being offered
employment.922
According to the relevant policy provided during the course of the evaluation,
the Department of Treasury and Finance, of which SafeWork SA is now a part,
only requires a criminal history check for roles where the delegate determines
that a criminal history check is required (prescribed role).923 However, a criminal
history check is required each time the individual seeks re-employment, transfer
or promotion to a prescribed role, even if he or she is already employed in the
department.924
SafeWork SA could reduce the risks of corruption, misconduct and maladministration
arising from selection processes by ensuring that a criminal history check is always
conducted and by undertaking other relevant pre-screening checks including:
⊲⊲ checks conducted by the Australian
Securities and Investment Commission
⊲⊲ checks to identify personal
associations that could create a risk
for SafeWork SA
Any screening process that SafeWork SA
adopts must have a clear and defensible
rationale.926
SafeWork SA should also standardise its
approach to screening checks in order
to reduce the likelihood of under or over
screening of potential candidates and
increase consistency.927

⊲⊲ bankruptcy or credit history checks
⊲⊲ drug testing, and
⊲⊲ psychometric screening.925

‘Any screening process
that SafeWork SA adopts
must have a clear and
defensible rationale.’

920: EXH 0905, p. 3.
921: EXH 0905, p. 4.
922: EXH 0073, p. 2.
923: EXH 0515, p. 5. See also, comments made by SafeWork SA in Appendix 6.
924: EXH 0515, p. 8.
925: EXH 0899, p. 8.
926: EXH 0904, p. 12.
927: EXH 0904, p. 12.
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A risk based approach should be adopted to determine which additional preemployment checks should be used. For example, the roles within SafeWork SA
could be classified into four levels based on a risk assessment, including an
assessment of the risks of corruption, misconduct and maladministration. More
thorough pre-employment screening should be applied to the higher risk roles.
The NSW ICAC report to which I have already referred contains an example of a
public sector regulatory agency’s approach to linking risks to employment screening
requirements:929
LEVEL OF RISK

EMPLOYMENT SCREENING CHECKS

1. Lowest
(has access to
information)

All employees receive the following checks because all
employees have access to confidential information:

2. Second lowest (has
customer or industry
engagement)

Roles with customer or industry engagement responsibilities
receive:

3. Second highest
(has managerial
responsibilities)

Roles with managerial responsibilities receive:

4. Highest level
(has inspectorial roles)

Inspectorial roles receive:

•
•
•
•

•
•

•
•
•

•
•
•

identity check
open source probity check
criminal record check
conflict of interest declaration.

level 1 checks
directorship search for possible conflicts of interest.

level 1 and 2 checks
qualifications check
employment references.

level 1, 2 and 3 checks
bankruptcy check
inquiry by the commissioner of police.

If the risk profile of a role changes or a staff member’s circumstances change,
SafeWork SA should conduct further screening.930 SafeWork SA should also re-screen
higher risk roles periodically.931
Standardising screening checks in this way will provide a framework to assist
recruitment panel members to determine which screening checks are appropriate for
the particular role.

928: EXH 0904, p. 12.
929: EXH 0904, p. 15 (Emboldening added).
930: EXH 0904, p. 5.
931: EXH 0904, p. 5.
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important to note that over-screening wastes time and resources and should also be
avoided.928
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In its report entitled Corruption and Misconduct Risks Associated with Employment
Practices in the Victorian Public Sector, IBAC reported that there is a tendency for
internal candidates to be subject to less rigorous checks than external candidates.
IBAC referred to the risk of an individual being moved into a high risk position without
undergoing adequate screening.932
If an existing staff member of SafeWork SA is to be placed into a different role that
staff member should be subject to the same pre-employment screening check as
applicable to an external candidate, especially when the new role may require the
exercise of discretionary powers or greater access to sensitive information.
11.4.3.2 Nepotism, favouritism and conflicts of interest during recruitment
Opportunities for corruption due to nepotism, favouritism or conflicts of interest can
arise during the development of position descriptions or can arise when members of
a recruitment panel fail to declare or manage conflicts of interest.933
Those risks can be controlled to some extent by having an independent person or
staff member review each position description and by increasing the recruitment
panel members’ awareness of conflicts of interest and the importance of declaring
them. The training that I have recommended elsewhere in this report should assist in
that regard.
Action should be taken to manage any declared conflicts which might mean that the
only way to mitigate the risk arising from the conflict would be to substitute the panel
member with someone else.934
11.4.3.3 Recruiting staff from other South Australian public sector agencies
Failure to identify a prospective employee’s problematic criminal or disciplinary
history would increase the risks of corruption, misconduct and maladministration.
I have commented in other forums about the need to be aware of the antecedent
history of a prospective employee.
In a joint statement made in October 2015, the IBAC and the Victorian Ombudsman
commented on the risks associated with the movement from one part of the public
sector to another of employees with problematic discipline, complaint or criminal
histories. In that statement, they recommended strategies to address those risks,
including by:
•

‘requiring prospective public sector employees to complete a statutory
declaration about their work history, including whether they have ever been
the subject of an investigation for a criminal or disciplinary matter

•

requiring candidates to sign a waiver to allow employers to check their
discipline history across the public sector

•

improved communication and information sharing between agencies’935

932: EXH 0899, p. 12.
933: EXH 0899, pp. 4, 11.
934: EXH 0899, p. 11.
935: EXH 0907.
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To my knowledge, the second and third strategies have not been adopted. They
should be.

11.4.4 OTHER IMPROVEMENTS TO SAFEWORK SA’S RECRUITMENT AND
SELECTION PROCESSES
It is likely that SafeWork SA’s inconsistent approach to recruitment and unsettled
views about who is the best candidate for a role is leading to varied recruitment
outcomes.
Recruitment decisions have become particularly important in SafeWork SA because
a reduction in future resources means maximum value must be obtained from every
staff member.
SafeWork SA’s recent focus on improving the rigour of its recruitment and selection
processes is appropriate. The measures that SafeWork SA is taking are appropriate
to address previous inconsistencies in approach and to improve decision making
in respect of recruitments. However, I have a few additional comments which may
prevent or minimise the risks associated with the processes.
SafeWork SA should, in developing its standard recruitment and selection processes,
review the manner in which its roles are promoted to ensure that the current methods
of promotion are attracting the right candidates. For example, SafeWork SA should
consider whether the advertisement for each role attracts desirable candidates and
accurately outlines the work environment. SafeWork SA should also consider whether
the job and person specification reflects the reality of the role.
Its processes can also be improved by upskilling panel members. The risks which
result from poor recruitment are of such importance that I consider that all staff who
are to be members of interview panels should be provided with selection process
training. I am told that SafeWork SA is already considering providing training of this
kind.
SafeWork SA should also ensure that the chair of the panel has had both training and
experience in recruitment.
SafeWork SA should, when possible, conduct all recruitment in accordance with its
workforce plan.
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through the use of the Pre-Employment Declaration, although it is not in the form of a
statutory declaration.
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11.5 Induction & initial training
A common issue which arose during the course of the evaluation was the
effectiveness of inspector induction training. A number of staff suggested that the
induction process is not as comprehensive as it used to be.936
It is apparent that the length and content of induction training for new inspectors
has varied greatly over the years.937 Some inspectors received a rigorous 12
month induction which included a nationally recognised qualification (Diploma
in Government (Inspections)).938 Other inspectors received an induction program
spanning three weeks.939
It was suggested by some that the quality of the induction training began to diminish
four or five years ago.940
The standard of mentoring has also varied. SafeWork SA used to have ‘principal
inspectors’ who mentored less experienced inspectors.941 Following the conversion
of principal inspectors to team leaders, it was suggested that the time put into
mentoring decreased.942 This may be because team leaders were given additional
responsibilities or because they did not understand mentoring to be part of their role.

11.5.1 INSPECTOR INDUCTION PROGRAM
SafeWork SA has recently undertaken a significant body of work to develop a
program for persons recruited to roles as WHS inspectors.943 The program was
finalised for implementation in approximately July 2018.944
In addition to SafeWork SA’s inspector induction program, new recruits are required
to complete the Department of Treasury and Finance’s induction program now that
SafeWork SA’s staff are employees of that department.
SafeWork SA has also carried out an organisational training needs analysis. I
understand that the outcomes of that analysis provided the basis for the inspector
induction program.
The new induction program has been trialled using a cohort recruited for roles in the
Investigation Team. The program has received positive feedback.945
I was provided with a draft copy of the documentation for the program. It had not
been finalised at the time it was provided. I have prepared this part of the report on
the assumption that the program which has recently been trialled reflected that which
is set out in the draft program.

936: EXH 0918; EXH 0442, p. 9; EXH 0847, p. 2.
937: EXH 0918; EXH 0440, p. 7.
938: EXH 0918.
939: EXH 0918.
940: EXH 0918.
941: EXH 0918.
942: EXH 0918.
943: EXH 0918; EXH 0547.
944: EXH 0546.
945: EXH 0837.

205

⊲⊲ the role and function of SafeWork SA

⊲⊲ approved Codes of Practice

⊲⊲ IT systems

⊲⊲ compliance and investigation
management

⊲⊲ role related work health and safety
and human resources
⊲⊲ South Australia’s work health and
safety legislation
⊲⊲ the National Compliance and
Enforcement Policy
⊲⊲ SafeWork SA’s policies and
procedures

⊲⊲ victim and witness management
⊲⊲ scene management
⊲⊲ statement taking
⊲⊲ preparing briefs
⊲⊲ giving evidence, and
⊲⊲ preparing notices.946

⊲⊲ the Dangerous Substances Act 1979
The fourth week of the program involves delivery of the Investigation Management
Program, which includes:
⊲⊲ the role and function of the
Investigator
⊲⊲ investigative decision making
⊲⊲ organising knowledge

⊲⊲ evidence based decision making
⊲⊲ the PEACE model
⊲⊲ communication and questioning
⊲⊲ memory and the free recall interview

⊲⊲ application of ethical and legal
principles

⊲⊲ vulnerable and intimidated witnesses

⊲⊲ decision logs and the audit trail

⊲⊲ conversation management, and

⊲⊲ initial scene preservation, exhibits and
documentation

⊲⊲ managing third parties.947

946: EXH 0547, p. 10; EXH 0548.
947: EXH 0547, p. 16.
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completion of this module of the inspector induction program new recruits should
have knowledge of the following:
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The curriculum for the fourth week (the Investigations Management Program) was
developed by Charles Sturt University and is using SafeWork SA staff who have
been trained and accredited by Charles Sturt University to deliver the program
(CSU training).948
The CSU training is being offered to all inspectors rather than only to new recruits.949
As at 30 June 2018, 47 staff members had completed the training.950 The provision
of foundational skills training in investigations was a recommendation in the CSO
Advice.951
The CSU training is followed by an additional week of training focused on developing
the new recruits’ core inspector knowledge, including their enforcement skills.952
During the sixth to eleventh weeks of the program, the new recruits receive two days
per week training on technical aspects of the inspector’s role. During this period, it is
intended that new recruits will be instructed in technical skills relating to:
⊲⊲ electrical hazards

⊲⊲ mines

⊲⊲ falls

⊲⊲ noise

⊲⊲ asbestos

⊲⊲ dangerous substances

⊲⊲ demolition

⊲⊲ dogging

⊲⊲ high risk work

⊲⊲ plant

⊲⊲ amusement devices

⊲⊲ pressure vessels

⊲⊲ public events

⊲⊲ load shifting plans, and

⊲⊲ hazardous chemicals

⊲⊲ agriculture.953

948: EXH 0547.
949: EXH 0438, p. 38.
950: EXH 0836.
951: EXH 0875, p. 1.
952: EXH 0548, p. 3.
953: EXH 0547, p. 20.
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The field based development will be tailored to reflect the team in which the new
recruit will be placed.957 However, there are core skills applicable across all teams.
The draft program that I have been provided suggests that this part of the inspector
induction program is intended to teach the new recruits to:
⊲⊲ deal with a complaint from a client,
including assessing the complaint,
validating it and taking action

⊲⊲ take photos for evidence

⊲⊲ conduct a workplace inspection

⊲⊲ take field notes

⊲⊲ complete a workplace inspection
report

⊲⊲ submit a file and participate in a case
conference

⊲⊲ issue a prohibition notice

⊲⊲ manage a scene, including issuing a
non-disturbance notice

⊲⊲ issue an improvement notice
⊲⊲ issue an expiation notice
⊲⊲ collect evidence

⊲⊲ complete a photo log

⊲⊲ attend a priority 1 (fatality) or a priority
2 (same day service) incident, and
⊲⊲ take a statement as part of an
investigation.958

The new recruits are required to complete various assessments during the inspector
induction program, including a final written examination.959

954: EXH 0548, p. 3; EXH 0836.
955: EXH 0547, p. 4; EXH 0836.
956: EXH 0547, p. 4.
957: EXH 0547, p. 25.
958: EXH 0547, p. 25.
959: EXH 0547, p. 4.
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From the sixth week of the program until the new recruits are appointed as inspectors
on an unconditional basis, the new recruits will receive field based development
under the guidelines of an authorised inspector and overseen by a team leader.954
During this period the new recruits are appointed as inspectors on a conditional basis
allowing them to complete a field based workbook which will be verified by their field
based managers and then signed off by a panel.955 The completion of the workbook
is anticipated to take between six and nine months.956

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

208
11.5.2 MY OBSERVATIONS
SafeWork SA’s new inspector induction program combines classroom learning with
supervised field based training. It requires the new inspector to demonstrate that
the inspector is competent before he or she is appointed as an inspector on an
unconditional basis.
I consider that the new program is a
substantial improvement on the induction
program available to inspectors in recent
years and it should provide new recruits
with the skills and knowledge to successfully
undertake the role of an inspector. However,
there are some opportunities for improvement
to guard against the risks of corruption,
misconduct and maladministration.
11.5.2.1 Rotation of new recruits

‘I consider that the new
program is a substantial
improvement on the induction
program available to
inspectors in recent years and
it should provide new recruits
with the skills and knowledge
to successfully undertake the
role of an inspector.’

Counsel Assisting proposed that all
new inspectors rotate through industry
teams, perhaps including into regional areas.960 She explained that rotations of
new inspectors would assist in breaking down the silos which currently exist in
SafeWork SA as well as preparing the new recruits for work with multiple teams and
giving them an understanding of different industries.961
The rotation of new staff would certainly assist in overcoming the divide between
teams and the inconsistent practices which currently exist in SafeWork SA. It would
also provide a fresh set of eyes, which would assist in deterring inappropriate
behaviour and, if the cost is not prohibitive, would be of particular benefit in country
areas where remoteness reduces interaction with staff from other parts of the
organisation.

New recruits should be encouraged to identify unnecessary differences in practices,
policies and procedures between teams, which would further assist the organisation
to become more consistent and cohesive.
New inspectors could spend a minimum of one month in each of the various industry
teams in the inspectorate during their first year with the agency.
The PSA sensibly suggested that new inspectors should be ‘buddied up with
experienced inspectors to ensure that they are given high level training and
information’.962
The rotational induction will not work effectively unless there is an adequate policy
framework and consistent practices across teams.

960: EXH 0840, p. 25.
961: EXH 0840, p. 25.
962: EXH 0832, p. 7.
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SafeWork SA should continue its practice of initially appointing new recruits under the
WHS Act on a conditional basis, thereby requiring the new recruits to operate under
supervision.963
Inspectors need to acquire skills and knowledge to perform their role. If they are sent
out to worksites alone too early it will make them more susceptible to influence and
perhaps more likely to exercise their powers inappropriately.
My evaluation team was informed about previous practices of new recruits being
appointed as inspectors unconditionally after a period of only days or weeks.964 My
evaluation team was told by one staff member that inspectors may have exercised
statutory powers contrary to their conditional appointment.965 If either of these
practices occurred, they must not continue.
The new inspector induction program should assist in addressing these poor
practices. Nonetheless, team leaders and managers should be vigilant to ensure
adherence to proper process.
11.5.2.3 Additional topics for training
Counsel Assisting suggested incorporating additional topics into the inspector
induction program relevant to the risks of corruption, misconduct and
maladministration. She provided two examples: grooming and capture and
management of competing and direct pressures.966
In relation to grooming and capture, Counsel Assisting submitted that ‘[s]taff need
training not just on acknowledging that the risk exists but how they go about
identifying grooming behaviour, identifying signs of capture, and strategies to prevent
it occurring. This training needs to be more in-depth than the Public Sector Code of
Ethics. It has to be tailored to the unique environment in which inspectors operate’.967
On 16 July 2018, the Executive Director wrote to me informing me that new recruits
are not provided any documents during their induction which address the risk of
grooming.968 However, he said that he has requested SafeWork SA to incorporate the
subject of grooming and capture into its induction training.969 This action will assist to
minimise risks identified in this report.

963: EXH 0836, p. 8.
964: EXH 0918.
965: EXH 0918.
966: EXH 0840, p. 25.
967: EXH 0840, p. 25.
968: EXH 0836, p. 10.
969: EXH 0836, p. 10.
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There are many reasons why the training suggested by Counsel Assisting is
important.
As explained in Chapter 9, an inspector may be subject to pressure from PCBUs,
industry bodies and unions about the way in which the inspector should exercise his
or her powers and that pressure may be applied by more than one of those bodies
at the same time. For example, a PCBU may exert pressure in an attempt to avoid
receiving a statutory notice. As Counsel Assisting said, it is likely that substantial
pressure might be exerted when the effect of the notice, if issued, would be to shut
down a workplace.970
In contrast an inspector may be pressured by a PCBU to issue a notice because it
may assist the PCBU to obtain funding to address work health and safety issues.
As I have already said, inspectors must strike a balance between maintaining a
productive working relationship with industry and avoiding being groomed, captured
or subject to other forms of influence.
Staff said they felt as though they had little guidance or training to equip them with
the knowledge and skills to assist them to deal with the competing pressures that
they face on work sites.971
It is not easy to strike the right balance but it would be of assistance for inspectors
to receive training to help them appropriately deal with the pressures that they
experience at workplaces.
I agree with Counsel Assisting’s submission that the training ‘should focus on allowing
the inspectors to obtain the skills to recognise the pressures and identifying ways to
deal with them when they’re in the process of experiencing them’.972
Training in respect of grooming and capture and the management of competing
pressures should not only be incorporated in the inspector induction program but
also be provided to all current members of the inspectorate.

970: EXH 0840, p. 20.
971: EXH 0918.
972: EXH 0840, p. 25.
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Timely feedback should occur during the field based development phase of the
inspector induction program and for at least the first six months following the
unconditional appointment of a new inspector. During that period the new recruit’s
team leader should provide feedback on all inspection reports and notices prepared
by the new recruit within 48 hours.973 Timely comments will assist in the development
of the new recruit and will ensure that issues are identified and corrected before they
become entrenched.
The PSA supported this recommendation in principle but raised concerns that it may
not be reasonable or achievable.974 The practice of reviewing inspection reports and
notices is the current practice in WorkSafe Victoria and is completed within 24 hours,
which would suggest that the timeframe of 48 hours is achievable.975
The PSA further submitted that ‘team leaders who provide feedback on notices
must have a very thorough and detailed understanding of notice writing, and
the information, guidance and feedback must be consistent across teams and
constructive’.976
I agree with that submission. All team leaders must have the knowledge necessary
to provide constructive commentary about notices and should have a proper and
complete understanding of the work of the members of their teams. Any deficiencies
in this regard should be addressed promptly.
The quality assurance program that I have recommended in Chapter 9 will help
to ensure feedback provided to new recruits is consistent across teams, as team
leaders will gain exposure through that program to inspection reports and notices
prepared by other teams.

973: EXH 0840, p. 26.
974: EXH 0832, p. 8.
975: EXH 0541.
976: EXH 0832, p. 8.
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11.5.2.5 New recruit support
SafeWork SA should also monitor the progress of its new recruits even after they
have been appointed as inspectors to ensure that they retain the knowledge and
conduct themselves as they have been taught. It is easy for bad habits to develop
or for practices of other inspectors which may not accord with accepted practice
to be adopted. Where divergences from the organisation’s approved practices are
identified new recruits should be supported to develop their skills to correct that
divergence.
My team has received reports of new recruits being treated badly.977
Moreover, my team was informed that some inspectors have refused to provide
support to new recruits and when assigned to act as a mentor have avoided doing
so.978
Unwelcoming behaviour of this nature must not be tolerated and is a significant
concern given that SafeWork SA itself is the organisation which is tasked with
educating others about bullying and harassment in the workplace.
SafeWork SA should improve mentoring for new staff in the inspectorate. Given the
concerns raised about the quality of previous mentoring relationships, SafeWork SA
may wish to have an independent staff member obtain comments from new recruits
as to whether the mentoring relationship is supportive and of assistance.
Improved mentoring can also be utilised as an opportunity to improve relationships
across teams and address the dysfunctional silos. If appropriate, a mentor from one
team could be paired with a new recruit from another team.
11.5.2.6 Managerial induction
There is a lack of training and support for those who commence in a management
role. For example, some of the current team leaders transitioned to that role from the
position of principal inspector.979 I understand that over the years the team leaders
have taken on more responsibilities980 but do not appear to have been provided
with the training needed to equip them to carry out the duties of their enlarged
role successfully. Nor have they been provided with constructive performance
commentary.981
SafeWork SA should develop manager specific induction training to ensure that staff
recruited to managerial roles have the appropriate skills and knowledge to carry out
their duties which will assist newly appointed team leaders and managers.
Managerial training should also be provided to all existing managers and team
leaders to address current skill gaps and to build confidence in relation to the
managerial aspects of their roles. I understand that SafeWork SA is already working
on implementing training of this type for the current managers and team leaders.982

977: EXH 0918.
978: EXH 0918.
979: EXH 0918.
980: EXH 0918.
981: EXH 0837.
982: EXH 0878.
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As I have mentioned when a staff member transitions from one role to another within
SafeWork SA, sometimes there is no or insufficient training in the new role. Although
this is not uncommon in the public sector, it is not acceptable.
One staff member who recently moved to a new role within the regulatory arm
received no training even though the staff member had requested mentoring and
coaching on multiple occasions.983 There did not appear to be any plan in place to
ensure that the staff member would be trained in the new role. That is extraordinary.
I recommend that SafeWork SA provides relevant training to staff members
transferring from one role to another within SafeWork SA which will ensure that the
particular staff member is better able to competently undertake the functions of the
new role.

983: EXH 0918.
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11.6 Ongoing training & development
For many years, SafeWork SA has only had a very limited training framework in
relation to the ongoing training of inspectors and investigators. In this regard, the
Executive Director said:
‘SafeWork SA had a small training capability but it was quickly identified that
there was a lack of focus and direction, resulting in poor outcomes. We found no
training needs analysis for the agency. The common practice was to offer training
to staff, who were asked if they wanted to attend, rather than providing training
to meet our legal requirements, operational, or personal development needs.
Training was not targeted but more of a scattergun approach. This resulted in little
improvement in corporate knowledge, skill, or capability for the cost expended
on it; essentially, the tail was wagging the dog.’984
I agree with Counsel Assisting’s submission that ongoing training based on the type
of role a person is undertaking must be made available to all staff.985
SafeWork SA has been taking steps to improve its training. The Executive Director
explained that ‘[a] new training coordinator was employed to develop a training
framework which did not previously exist. We introduced a new and experienced
and skilled training professional to develop our training framework, which includes
investigation and inspectorial capability development’.986
As mentioned, the CSU training, which is the fourth week of the inspector induction
program, is being provided to existing inspectors as well as new recruits.987
The Executive Director has labelled the CSU training a success.988 My team also
received positive comments about the CSU training.989
Many inspectors, investigators and workplace advisors have also been provided with
training about root cause analysis,990 which has also been positively received.991
Nevertheless, I consider that staff would benefit from further training.
SafeWork SA is now considering how it will develop an ongoing training framework
for inspectors and investigators which aims to ensure that their industry knowledge
and skills remain relevant.992
During the establishment of the new ongoing training framework, SafeWork SA
should continue to provide training which will minimise the risks identified in this
report.

984: EXH 0438, p. 21.
985: EXH 0840, p. 26.
986: EXH 0438, p. 21.
987: EXH 0547, p. 16.
988: EXH 0438, p. 37.
989: EXH 0918.
990: EXH 0292, p. 1.
991: EXH 0918.
992: EXH 0837.
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While there is a perception among the inspectorate that little has been offered in
the way of formal ongoing training, it is apparent that inspectors have had access to
ad hoc external training opportunities.993 These opportunities have been initiated by
individuals, rather than part of a role-based organisational requirement.994
SafeWork SA’s draft learning and development policy, which appears to have been
implemented, allows managers to approve attendance at external learning and
development activities.995 Those activities are commonly funded from the team’s
budget.996
SafeWork SA has also made study assistance available to staff to support them to
gain qualifications.997 However, I am told that the extent of SafeWork SA’s financial
support has recently been reduced.998 Five hours per week of approved study leave
is still offered, but reimbursement of up to 75 per cent of course fees is no longer
available.999
Training tailored to the needs of individuals can be of assistance. However,
SafeWork SA should develop common training on an organisation-wide basis rather
than have each team manage its own training for members of its team. There is a
risk that different teams could be approving staff to attend the same type of training.
If this were to occur there might be a broader need for particular training which
has not been identified. Consideration should also be given to the cumulative cost
for a number of individuals to attend external training as opposed to engaging
a provider to deliver the training internally. The completion of a regular analysis
of the organisation’s training needs following the yearly performance discussion
would assist SafeWork SA to identify those opportunities. This approach will ensure
appropriate spending of training budgets.

11.6.2 FUNCTIONAL GROUP MEETINGS
Functional group meetings appear have been the main information sharing forum in
recent years and have been operating in various forms since the 1980s.1000
From 2015 to March 2017, the meetings occurred quarterly over one day or two half
days and involved all field based staff, including advisors.1001 The purpose of the
meetings was to ‘[p]rovide SafeWork SA WHS staff with information to assist them in
advising and enforcing the legislation in a confident, correct, consistent and timely
manner’.1002

993: EXH 0918.
994: EXH 0918.
995: EXH 0028, p. 5.
996: EXH 0028, p. 5.
997: EXH 0031; EXH 0034.
998: EXH 0915, p. 1.
999: EXH 0915, p. 1.
1000: EXH 0416, p. 3.
1001: EXH 0918.
1002: EXH 0416, p. 3.
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The common format of the meetings included:
⊲⊲ a report on matters which were
proceeding to Court
⊲⊲ a report about internal reviews
⊲⊲ a report by the executive

⊲⊲ reports by individual teams
⊲⊲ information sessions, and
⊲⊲ the opportunity for staff to ask
questions of the executive and to
raise potential improvements.1003

In March 2017 the length of the meetings was reduced.1004
A review of the functional group meetings was conducted in November 2017.1005
The outcome of that review was a proposal to change the structure of the meetings.
The proposed new structure involved three separate sessions attended by different
cohorts of staff.1006
It appears that the proposal was not accepted as I am told that a functional group
meeting has not been held since December 2017.1007
The functional group meetings provided a forum for the sharing of knowledge
and ideas. It allowed inspectors to interact with other teams, which is of particular
importance for those based in regional areas. The meetings helped staff to maintain
the knowledge and skills necessary to exercise their functions.
SafeWork SA should reinstate some type of knowledge sharing forum, whether it be
face-to-face or using online tools. SafeWork SA should consider how a knowledge
sharing forum can be included in the inspector and investigator ongoing training
framework.

11.6.3 DEBRIEFS
Another area addressed in Counsel Assisting’s closing submission was the lack of
opportunity to learn through previous activities.
The PSA relevantly submitted:
‘There has been very little if any communication between Management and staff
around things that can be learned from and how we can ensure that mistakes that
have been made in the past are not made again.
Unfortunately, SafeWork SA continues to wait for external initiatives such as
Coroner’s Inquests, which force the Department to address issues and areas of
concern and to provide useful information to assist inspectors in understanding
things that went wrong, and where improvements can be made.
Members report it often feels like a very taboo topic from Management, however
Inspectors desperately want to understand where there have been issues so that
they can use the knowledge and learnings to be better equipped to perform their
role’.1008

1003: EXH 0416, p. 4; EXH 0918.
1004: EXH 0416, p. 1.
1005: EXH 0416, p. 1.
1006: EXH 0416, pp. 3-4.
1007: EXH 0918.
1008: EXH 0832, p. 8.
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A number of staff thought debriefs and training outlining lessons learnt from the
outcomes of prosecutions would be beneficial. Without such learnings, SafeWork SA’s
staff, at no fault of their own, are likely to perpetuate the same mistakes. Where
possible, learnings need to be shared.
One staff member suggested the establishment of a mock court as a teaching tool.
The mock court would allow the strengths and weaknesses of matters which did
not run to trial to be considered. This approach would allow staff to learn from past
mistakes and would also provide greater exposure to the court process.1009
The sharing of the outcomes of prosecutions would be useful. The debriefs and
training should also include learnings from investigations; experiences in court;
internal and external reviews; and other comments received by the organisation.
SafeWork SA should consider for itself whether any workplace incident that has
occurred is in any part due to its failure to have identified particular risks.
SafeWork SA should ensure that the provision of this information about the lessons
learnt is timely. For example debriefs in the form of organisation-wide emails could
be complemented by training sessions. SafeWork SA could also keep a register of
learnings to ensure that the knowledge is not lost over time.

1009: EXH 0918.
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11.7 Performance management
Effective performance management will assist in creating an accountable workforce.
An organisation which does not have the ability to appropriately manage the
performance of staff will find it difficult to change its culture and provide a service
which meets community expectations. In my view the absence of appropriate
performance management could result in maladministration or be maladministration
itself. It could also give rise to risks of corruption and misconduct.
SafeWork SA’s performance management process is now aligned to the Department
of Treasury and Finance, which provides a framework for periodic performance
discussions. However, it was suggested by a member of the executive that those
systems could be used more effectively.1010
Managers and team leaders should provide staff with regular feedback about their
performance. However it is clear that this does not always occur. For example, an
inspector said:
‘All of my files are reviewed by Team Leader and Manager, I rarely get feedback
be it positive or negative, so just keep doing what I do.’1011
The Executive Director said that the ‘[e]xamination of some performance review and
development portfolios revealed that they were blank and those people said that
they had not had a documented appraisal’.1012
It was suggested by one team leader that there is generally a lack of discipline; a lack
of monitoring; and a lack of audit.1013
One team leader described performance management as a ‘casual approach’ and
acknowledged reliance upon a manager to deal with performance management
issues.1014 Another admitted to not keeping track of performance very well.1015
A manager said that some are better than others at managing poor performance and
commented that the inspectors are easier to deal with one on one rather than as a
group.1016
There are tensions arising within SafeWork SA as a result of staff noticing poor
performance which is not being appropriately managed.1017
It appears that the ability of managers and team leaders to manage performance
varies and that many do not have the skills to have difficult conversations with staff
about their performance.1018

1010: EXH 0918.
1011: EXH 0918.
1012: EXH 0438, p. 13.
1013: EXH 0918.
1014: EXH 0918.
1015: EXH 0918.
1016: EXH 0918.
1017: EXH 0918.
1018: EXH 0837.
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‘It is apparent that in recent times performance management has improved in
some areas and that there has been an increase in the collection of statistics to
make staff more accountable. There remains some resistance, however, from staff
in response to the attempts to enhance oversight.’1019
SafeWork SA should ensure that it has a properly formulated performance
management program in place and should deliver training to staff in leadership
positions to continue to provide them with the skills and confidence to manage their
teams.

1019: EXH 0840, p. 19.
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which are being driven by the executive. In this regard, I agree with Counsel
Assisting’s observation:
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11.8 Safety & wellbeing
Inspectors and investigators can be placed in situations in which their own health
and safety may be at risk. They are required to deal alone with persons who have
become anxious, angry, defensive and distraught. As mentioned in Chapter 9, some
have received threats and have been subject to other intimidating behaviour.
Inspectors and investigators are exposed to trauma when they attend workplaces
following fatalities and serious injuries. They need support to cope with the health
and safety risks inherent in their roles.
At present SafeWork SA has a number of measures in place:
⊲⊲ When SafeWork SA is aware that a
PCBU may be aggressive (due to a
warning on the InfoNET system),1020
the practice is for two inspectors to
attend the workplace together.1021
⊲⊲ SafeWork SA has a number of policy
documents, including fact sheets,
which support worker safety and
wellbeing.1022
⊲⊲ Inspectors and investigators are able
to utilise the employee assistance
program.1023
⊲⊲ Inspectors and investigators have
access to information about wellbeing
on the SafeWork SA intranet.

⊲⊲ SafeWork SA has a Health and
Wellbeing Group, which is responsible
for:
• providing strategic leadership
in the development,
implementation and sustainability
of health and wellbeing
programs and strategies
• providing advice, support and
assistance in the implementation
of programs
• assisting in the promotion of a
culture of health and wellbeing
• identifying health and wellbeing
needs.1027

⊲⊲ Resilience training has been provided
to staff within SafeWork SA.1024 The
program is voluntary. Many staff
have benefited from the program.1025
However, it appears that uptake
of this training in the inspectorate
is lower than in other areas of the
organisation.1026
Recommendations made in this report, such as having two inspectors to attend
workplaces; the use of body worn cameras; and the provision of GPS navigation in
government vehicles will assist to protect the safety of inspectors and investigators.
In addition, SafeWork SA should consider additional measures such as mandatory
wellbeing checks or increased peer support.
1020: EXH 0238, p. 7; EXH 0918.
1021: EXH 0918.
1022: See for example, EXH 0221; EXH 0238; EXH 0838; EXH 0908; EXH 0909; EXH 0910.
1023: EXH 0837.
1024: EXH 0918; EXH 0438, p. 49.
1025: EXH 0438, p. 49.
1026: EXH 0836, p. 9.
1027: EXH 0917.
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RECOMMENDATION 30

That SafeWork SA develops standard processes for all recruitment and selection
which meet the mandatory minimum requirements for the South Australian Public
Sector and include additional pre-employment screening as determined through
an assessment of the risks associated with the role.

RECOMMENDATION 31

That SafeWork SA provides recruitment training to all staff who are, or will be,
members of a recruitment panel for a role within SafeWork SA.

RECOMMENDATION 32

That SafeWork SA rotates new staff recruited to inspector roles through the
separate industry teams as part of the inspector induction program.

RECOMMENDATION 33

That SafeWork SA provides training as part of its inspector induction program as
well as to all existing inspectors and investigators which addresses:

⊲⊲ grooming and capture
⊲⊲ managing competing pressures at workplaces, and
⊲⊲ private interests and conflicts of interests.
Private interests and conflicts of interest training should be provided to all staff.

RECOMMENDATION 34

That SafeWork SA ensures that, during the field based development phase
of the inspector induction program and for the first six months following the
unconditional appointment of an inspector under the WHS Act, each new
recruit or inspector receives constructive comments within 48 hours about the
inspection reports and notices that the new recruit or inspector has prepared.
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RECOMMENDATION 35

That SafeWork SA provides management training to all existing managers and
team leaders and to any persons who commence in a management role within
SafeWork SA.

RECOMMENDATION 36

That SafeWork SA provides relevant training to all staff who commence in a new
role within SafeWork SA, including those staff who have moved from another role
within SafeWork SA.

RECOMMENDATION 37

That SafeWork SA provides written debriefs and regular training to assist staff
members to learn from the outcomes of:

⊲⊲ investigations and prosecutions
⊲⊲ experiences in court
⊲⊲ internal and external reviews, and
⊲⊲ other comments received by SafeWork SA.

CHAPTER TWELVE
SENSITIVE
INFORMATION
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Chapter twelve: Sensitive
information
In carrying out its statutory functions SafeWork SA gathers sensitive information,
including:
⊲⊲ personal information
⊲⊲ financial information
⊲⊲ commercial information
⊲⊲ medical information

⊲⊲ statements about work health and
safety incidents
⊲⊲ the identity of complainants and
licence holders, and
⊲⊲ the location of security sensitive
substances.

Sensitive information is stored in multiple electronic systems, including Joget and
InfoNET. Staff have access to this sensitive information which gives rise to risks of
corruption, misconduct and maladministration.
Recently IBAC published a report entitled Corruption Risks Associated with Public
Regulatory Authorities in which it said:
‘Many employees of regulatory authorities have high levels of access to sensitive
personal and business information, sometimes with relatively low levels of
accountability. The inappropriate accessing and use of sensitive information
is a significant corruption risk that has been frequently detected in IBAC’s
investigations across the public sector.’1028
It is important that access to sensitive information is carefully controlled and capable
of being monitored. Staff who have access to sensitive information should also be
made aware of appropriate and inappropriate uses of that information.

12.1 Joget
Joget is a program used by SafeWork SA to log calls and written correspondence,
and to assist with triaging information received via those means.1029
Joget was implemented by SafeWork SA in June 2017.1030
Inspectors do not have direct access to the Joget system.1031 However, it is regularly
used by team leaders and staff in the Help Centre.1032
Joget stores large volumes of sensitive information.

1028: EXH 0860, p. 4 (Emphasis omitted).
1029: EXH 0918.
1030: EXH 0918.
1031: EXH 0918.
1032: EXH 0918.
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InfoNET contains a significant amount of sensitive information. It contains
details about the work undertaken by inspectors and staff in other parts of the
organisation.1033
The Executive Director described InfoNET as the ‘primary system for recording
regulatory compliance work’.1034

12.2.1 ACCESS TO INFONET
Access to InfoNET is managed by the Corporate Services Team and is granted on a
business needs basis determined by the nature of the staff member’s role.1035
Entries in InfoNET can only be edited by the persons listed on the case file and can
only be deleted by the person who created the entry.1036 However, all SafeWork SA
staff who have access to InfoNET can view the case files which contain information:
⊲⊲ saved to InfoNET by staff in the
educator arm1037
⊲⊲ about compliance, including
compliance programs, major events
and stakeholder consultation,1038 and

⊲⊲ about complaints, licence approvals,
WHS undertakings, health and safety
representatives or entry permit
holders provided that the case file has
not been escalated to ‘investigation
status’.1039 Once a case file has that
status, it can only be viewed by the
members of staff listed on the case
file.1040

It is therefore apparent that all of SafeWork SA’s InfoNET users have access to
sensitive information stored in the system.

1033: EXH 0918.
1034: EXH 0438, p. 25.
1035: EXH 0166, p. 1.
1036: EXH 0918.
1037: EXH 0913.
1038: EXH 0913.
1039: EXH 0913.
1040: EXH 0913.
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12.2.2 AUDIT CAPACITY
I am told that it is not easy to audit InfoNET.1041 For example, it is not possible to
identify whether a particular person has viewed information stored in InfoNET unless
the person was the last to view or edit the information.1042
Access to sensitive information stored in InfoNET is therefore not capable of being
adequately monitored or audited.

12.2.3 INTEGRITY OF INFORMATION
A staff member can edit or delete information that the staff member has created
while the case file remains open, which makes it difficult to detect changes made to
information in InfoNET.1043
One staff member said:
‘Unless you have a screenshot at a particular point in time, [you] won’t know if
something is edited or removed.’1044
It is possible for a staff member to inappropriately change records in InfoNET without
SafeWork SA detecting the change. Accordingly, it is not possible to be confident
about the integrity of the information in the system.

1041: EXH 0918.
1042: EXH 0918.
1043: EXH 0918.
1044: EXH 0918.

227

SafeWork SA needs to improve the audit capacity of its electronic systems by
incorporating a robust audit system into any upgrades to the existing InfoNET
and Joget systems, as well as making a robust audit system a prerequisite for the
procurement of any future software.
Improvements to the audit capacity of
SafeWork SA’s electronic systems would
assist in deterring inappropriate access
to sensitive information and would enable
SafeWork SA to better identify information
that may have been improperly edited and
by whom.
Once a robust audit system has been
implemented an audit of a staff member’s
access to and use of InfoNET should be
conducted as part of the monthly audit of
his or her work that I have recommended
in Chapter 9.
The risks arising from improper use
of sensitive information would also be
minimised by providing appropriate training
to staff.

‘Improvements to
the audit capacity of
SafeWork SA’s electronic
systems would assist in
deterring inappropriate
access to sensitive
information and would
enable SafeWork SA to better
identify information that may
have been improperly edited
and by whom.’

In IBAC’s recent report entitled Corruption Risks Associated with Public Regulatory
Authorities it said:
‘A greater awareness of the value of sensitive information held by regulatory
agencies and how it could be misused is likely to lead to better information
management practices and, in turn, fewer opportunities for corruption. Educating
employees on the risks associated with working with personal, health or
commercially sensitive information – as well as the relevant legislative provisions
around handling such information – will ensure employees are more accountable
in how they access and disclose information. Additionally, employees may be
more likely to detect and report colleagues who do not manage such information
appropriately.
…
… Raising awareness among employees of best practice, available reporting
mechanisms and the implications of corrupt conduct may assist in identifying the
inappropriate access, use or recording of information.’1045
I agree with those observations. I therefore recommend that SafeWork SA provide
training to its staff about the importance of protecting sensitive information; how to
deal with sensitive information appropriately; and the reporting mechanisms available
to staff if they identify potential misuse of sensitive information.

1045: EXH 0860, p. 5 (Footnote omitted).
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12.4 Other matters relating to InfoNET
There are two other matters relating to InfoNET that I should mention:
⊲⊲ the inconsistent use of InfoNET

⊲⊲ the limitations in InfoNET’s
functionality

12.4.1 INCONSISTENCY
InfoNET has been blamed by staff for a range of poor outcomes.1046
An inspector said that the fault was not in InfoNET but in the way SafeWork SA uses
the system.1047
Another inspector said:
‘While many inspectors lambast Infonet, it is quite usable and does keep track
of an inspectors activities. My concern is that many inspectors do not record all
activities, decisions are made by team leaders and managers without detailed
recording of those decisions which is what [SafeWork SA] need, to be able to
demonstrate to the public that this is what happened, this is how [SafeWork SA]
responded and this [sic] why a particular decision was made. It demonstrates
transparency and accountability.’1048
There is inconsistency in the manner in which InfoNET is used across teams.1049 One
staff member commented:
‘I find [it] frustrating the inconsistency across teams. There are certain things we
are told to do for InfoNET entry. There are some team leaders that expect this
and others that expect that. …Need consistent procedures.’1050
The inconsistency in the use of InfoNET is not altogether surprising given the teamcentric culture adopted within SafeWork SA’s regulatory arm. The inconsistent
practices may be a result of the limited training provided to staff about how to use the
system.1051
Inconsistency in use makes it more difficult to detect divergences and therefore more
difficult to identify and manage inadequate record keeping and inappropriate access
to sensitive information.
Inconsistency in use also adversely impacts upon the accuracy of reports generated
by InfoNET. It is important that data is accurate because the data assists in informing
SafeWork SA’s decisions about the allocation of resources and the priorities to be
given to the allocations. To that end it is also important that staff enter information
into the system promptly, accurately and in accordance with standards set by
SafeWork SA.

1046: EXH 0918.
1047: EXH 0918.
1048: EXH 0918.
1049: EXH 0918.
1050: EXH 0918.
1051: EXH 0918.
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InfoNET is unable to perform all of the functions required by SafeWork SA.
The main complaints about InfoNET’s functionality were:
⊲⊲ There are limits on the size of the files
which can be uploaded.1052
⊲⊲ The audit capacity is inadequate.1053

⊲⊲ The capacity to run reports from
InfoNET is limited to a small number of
staff which makes it difficult for other
staff to quickly obtain reports from the
system.1054

Staff have created their own ways of overcoming limitations with the system.
For example, one inspector explained that the file size of photographs was too
large which prevented them from being saved directly to InfoNET. To address this
deficiency, the inspector reduced the size of the photographs by copying them into a
Microsoft Word document and then saving that document to InfoNET.1055
Adopting processes of this kind may compromise the quality of the evidence
available for prosecutions.
Staff members should bring system limitations to the attention of their managers
or the executive to allow the organisation as a whole to determine the manner
in which any deficiency will be addressed. In relation to the storage of large
electronic documents, such as photo logs, it appears that this has already occurred
as the approved procedure is documented in the Standard Operating Procedure:
Investigations.1056

1052: EXH 0918.
1053: EXH 0918.
1054: EXH 0918.
1055: EXH 0918.
1056: EXH 0212, p. 5.
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12.5 Recommendations
RECOMMENDATION 38

That SafeWork SA improves the audit capacity of its electronic systems by
incorporating a robust audit system into any upgrades to the existing InfoNET
and Joget systems, as well as making a robust audit system a prerequisite for the
procurement of any future software that captures or holds sensitive information.

RECOMMENDATION 39

That SafeWork SA provides all staff with training about the importance of
maintaining the confidentiality of sensitive information; the appropriate way of
dealing with sensitive information; and the manner in which potential misuse of
sensitive information should be reported.

CHAPTER THIRTEEN
CONCLUSION
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Conclusion
SafeWork SA serves a very important function in protecting South Australian workers
from the risks of death, injury and illness at their workplace. To effectively carry out
that function, it is necessary for SafeWork SA’s inspectors and investigators to have
wide ranging powers.
However, the provision of the necessary discretionary powers to fulfil that function
carries with it accompanying risks of corruption, misconduct and maladministration
which must be closely managed.
SafeWork SA has sought to improve its practices significantly in the last 12 months.
As a result, SafeWork SA is in the process of implementing a number of systems
which will assist to prevent or minimise the risks of corruption, misconduct and
maladministration.
However, more must be done.
In this report I have made a number of recommendations, some of which were
made by Counsel Assisting in her closing submissions. In total I have made 39
recommendations to the Chief Executive of the Department of Treasury and
Finance in respect of the practices, policies and procedures of the regulatory arm of
SafeWork SA.
The recommendations are intended to advance comprehensive and effective
systems for preventing or minimising corruption, misconduct and maladministration in
public administration. They are directed at the practices, policies and procedures of
the organisation and not at any particular individuals employed in SafeWork SA.1057
The Chief Executive of the Department of Treasury and Finance, SafeWork SA’s
executive and staff, and the PSA should work collaboratively to efficiently implement
these recommendations.

1057: See generally, EXH 0826, p. 1.
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Appendices
Appendix one: Glossary
AGD

Attorney-General’s Department

Authorised Inspector

A person who is appointed as an inspector under section 156 of the WHS Act

CFMEU

Construction, Forestry, Maritime, Mining and Energy Union

Change team

A team responsible for delivery of SafeWork SA’s change program

Code of Ethics

Code of Ethics for the South Australian Public Sector

Corruption

Corruption has the meaning in the Independent Commissioner Against
Corruption Act 2012 which, at the time of writing this report, is in the following
terms:
Corruption in public administration means conduct that constitutes—
(a) an offence against Part 7 Division 4 (Offences relating to public
officers) of the Criminal Law Consolidation Act 1935, which includes the
following offences:
(i) bribery or corruption of public officers;
(ii) threats or reprisals against public officers;
(iii) abuse of public office;
(iv) demanding or requiring benefit on basis of public office;
(v) offences relating to appointment to public office; or
(b) an offence against the Public Sector (Honesty and Accountability) Act
1995 or the Public Corporations Act 1993, or an attempt to commit such
an offence; or
(ba) an offence against the Lobbyists Act 2015, or an attempt to commit
such an offence; or
(c) any other offence (including an offence against Part 5 (Offences of
dishonesty) of the Criminal Law Consolidation Act 1935) committed by a
public officer while acting in his or her capacity as a public officer or by a
former public officer and related to his or her former capacity as a public
officer, or by a person before becoming a public officer and related to
his or her capacity as a public officer, or an attempt to commit such an
offence; or
(d) any of the following in relation to an offence referred to in a
preceding paragraph:
(i) aiding, abetting, counselling or procuring the commission of the
offence;
(ii) inducing, whether by threats or promises or otherwise, the
commission of the offence;
(iii) being in any way, directly or indirectly, knowingly concerned in,
or party to, the commission of the offence;
(iv) conspiring with others to effect the commission of the offence.

CSO

Crown Solicitor’s Office

CSO Advice

A review of the investigation and prosecution arrangements at SafeWork SA
conducted by Special Counsel to the Crown Solicitor in 2017
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Any incident or other matter reported to SafeWork SA through the Help
Centre or other means that is deemed a ‘Critical Event’ by:
•
•
•
•
•
•

a Compliance and Enforcement Division Team Manager
the Investigation Team Manager
the On-Call Duty Manager
the Chief Inspector
the Director Investigations
the Executive Director

CSU training

An investigations management training program developed by Charles Sturt
University

DHR team

Duty Holder Review Team in Worksafe New Zealand

DPP

Director of Public Prosecutions

Educator arm

The part of SafeWork SA which perform the statutory functions given to the
regulator in section 152(c) and section 152(f) of the WHS Act. It is comprised
of the Communications and Education Services Team, the Customer Service
Team and the Workplace Advisory Service Team

Eligible person

A person who is eligible to apply for review of a decision under the WHS Act
or WHS Regulations

Enterprise
Agreement

South Australian Modern Public Sector Enterprise Agreement: Salaried 2017

Evidence storage
room

A secure room located at SafeWork SA’s head office at Keswick in which small
to medium size evidence is stored

FTE

Full Time Equivalent

Global Code

Global Code of Integrity for Labour Inspection

GPS

Global Positioning System

HWSA

Heads of Workplace Safety Authorities

IBAC

Independent Broad-based Anti-corruption Commission

ICAC Act

Independent Commissioner Against Corruption Act 2012

KPI

Key performance indicator

Maladministration

Maladministration has the meaning in the Independent Commissioner Against
Corruption Act 2012 which, at the time of writing this report, is in the following
terms:
Maladministration in public administration—
(a) means—
(i) conduct of a public officer, or a practice, policy or procedure of a
public authority, that results in an irregular and unauthorised use of
public money or substantial mismanagement of public resources; or
(ii) conduct of a public officer involving substantial mismanagement
in or in relation to the performance of official functions; and
(b) includes conduct resulting from impropriety, incompetence or
negligence; and
(c) is to be assessed having regard to relevant statutory provisions and
administrative instructions and directions.

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

Critical event

EVALUATION OF THE PRACTICES, POLICIES
& PROCEDURES OF SAFEWORK SA

236
Misconduct

Misconduct has the meaning in the Independent Commissioner Against
Corruption Act 2012 which, at the time of writing this report, is in the following
terms:
Misconduct in public administration means—
(a) contravention of a code of conduct by a public officer while acting
in his or her capacity as a public officer that constitutes a ground for
disciplinary action against the officer; or
(b) other misconduct of a public officer while acting in his or her capacity
as a public officer.

MOP

Model operating procedure

NSW ICAC

Independent Commission Against Corruption established under the
Independent Commission Against Corruption Act 1988 (NSW)

OLST

Operational and Legal Support Team

OPI

Office for Public Integrity

PCBU

Person conducting a business or undertaking

Policy document

A policy, procedure, model operating procedure, standard operating
procedure, operational guideline, safe work practice, technical note, code,
manual or WHS information sheet

Procedures SOP

SafeWork SA’s standard operating procedure entitled Preparation and
Review of a Standard Operating Procedure, Model Operating Procedure,
Operational Guideline or Safe Work Practice

PSA

Public Service Association of SA

Regulatory arm

The parts of SafeWork SA staffed partly or wholly by inspectors and by
persons who perform the role of investigators

Reviewable decision

A decision set out in section 223(1) of the WHS Act or regulation 676(1) of
the WHS Regulations.

SAEC

South Australian Employment Court

SAET

South Australian Employment Tribunal

SOP

Standard operating procedure

The Common
Approach
Framework

Heads of Workplace Safety Authorities’ Framework for a Common Approach
to Inspection Work

The ICAC

The Independent Commissioner Against Corruption

The regulator

The regulator has the meaning in the WHS Act which is the Executive Director

WHS Act

Work Health and Safety Act 2012

WHS Entry Permit
Holder

A person who holds a WHS entry permit

WHS Regulations

Work Health and Safety Regulations 2012
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Appendix two: SafeWork SA’s
organisational structure1058

EXECUTIVE DIRECTOR,
SAFEWORK SA

INSPECTIONS

INVESTIGATIONS

CORPORATE &
GOVERNANCE

CHANGE
MANAGEMENT
PROJECTS

OPERATIONS &
LEGAL SUPPORT

EDUCATION

CONSTRUCTION
TEAM

POLICY &
GOVERNANCE TEAM

COMMUNICATIONS &
EDUCATION SERVICES

CHEMICAL HAZARDS
& EXPLOSIVE
MATERIALS TEAM

CORPORATE
SERVICES

CUSTOMER SERVICE
& HELP DESK

COMMUNITY, EVENTS
& BUSINESS
SERVICES TEAM

WORKPLACE
ADVISORY SERVICE

MANUFACTURING,
WHOLESALE, RETAIL,
TRANSPORT &
UTILITIES TEAM
PRIMARY INDUSTRIES,
RESOURCES, COUNTRY
COMPLIANCE &
ENGINEERING TEAM

REGULATORY ARM

1058: Derived from EXH 0003.
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Appendix three: Strategic Road Map1059

Strategic Road Map

Making South Australian workplaces safe
2017
Industry Action
Plans

JAN 2018
Workforce
Succession Plan

Leadership
Program
Managers

Charles Sturt
University
Investigations
Program

Business Process
Improvement
Projects

Industry Action
Plans

Investigation
Restructure

ICT Strategy

JUNE 2018

Our goals
Make it easier
for people
to engage
with us
Take firm
and fair
action against
non-compliance

Capability and
Sustainability
Plan

Foundational
projects
underpinning
our goals

1059: EXH 0019.

Expiations
Project

Corporate
Services
Review

Inspectorate Review
3 year
Communication
Strategy

Influence and
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legislation and
policy

Providing face-to
face advisory
service

Training
Capability
Framework
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Plan (staff
engagement
& consultation)

Leadership
Program

Strategic
Plan

Workforce Mobility
Project

Proactive education
campaigns

High quality
agile and responsive
Customer
Service Centre

Proactive
compliance
campaigns

‘Oranges’ Well Being
& Resilience
Program roll out

JAN 2019

Develop
staff
capability
Create
a flexible,
agile and
professional
organisation

Capability
Framework
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8
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Team Leaders

JUNE 2019
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RECOMMENDATIONS MADE
IN THE CSO ADVICE1060

SAFEWORK SA’S INITIAL
RESPONSE1061

SAFEWORK SA’S UPDATE IMPLEMENTATION OF THE
RECOMMENDATIONS AS AT 21
SEPTEMBER 20181062

A training program focused on
foundational investigation skills
was delivered to SafeWork SA
personnel in August 2017 by
the Queensland Regulator and
an expert in work health and
safety law.

[SafeWork SA] has partnered with Charles
Sturt University (CSU) to deliver an
investigations training program which has
provided twelve [SafeWork SA] employees
with the framework, structure and tools to
deliver components of the investigation
training program. The twelve [SafeWork SA]
employees are now internal trainers who
have the necessary skills and training tools to
deliver the program to new and existing staff
in [SafeWork SA]. The revised program has
been delivered to new investigators recruited
as part of the restructure team and the
majority of the current compliance Inspectors.
This program will form part of the foundational
training framework which is mandatory for all
new [SafeWork SA] employees.

Recommendation 1
That all [SafeWork SA]
personnel involved in
investigating incidents ought to
immediately receive appropriate
foundational skills training in
investigations. It is important
that this training be given with
reference to the legislative
framework established by the
WHS Act and what is required
to prove offences under that
Act. Essential components of
the training are:
•

•
•
•

application of the s 155
and 171 compulsive
powers in a practical
context
conducting interviews
experts - when, why,
who, how
what is admissible
evidence

Further work is ongoing to
update SafeWork SA’s regular
training framework. This work
involves a new partnership with
the Charles Sturt University
Graduate School of Policing.

The foundation program is subject to ongoing
development and enhancement, which will
include the implementation of a robust and
regular cycle focussed on reinforcing key
foundational knowledge and skills for all
[SafeWork SA] Inspectors and Investigators.
Concurrent with this work, all existing
inspectors, investigators and workplace
advisors have participated in a two day
training course in root cause analysis
delivered by Safety Wise utilising Incident
Cause Analysis Method (ICAM). This training is
industry standard root cause analysis training
used by most construction companies and
nearly all mining companies. This will also be
incorporated into the future training program
for [SafeWork SA].

1060: EXH 0842.
1061: EXH 0875.
1062: EXH 0916.
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RECOMMENDATIONS MADE
IN THE CSO ADVICE1060

SAFEWORK SA’S INITIAL
RESPONSE1061

SAFEWORK SA’S UPDATE IMPLEMENTATION OF THE
RECOMMENDATIONS AS AT 21
SEPTEMBER 20181062

All SafeWork SA investigation
files open as at the date of the
legal advice are undergoing
peer review within SafeWork SA
and a review by outposted
solicitors from the CSO. This
process will be completed
in the week commencing 25
September 2017.

A review was conducted of all SafeWork SA
matters held by the investigation team in
accordance with this recommendation at the
time the review was released. The work was
completed in September 2017 to assist in
determining what further investigations were
required and which matters were potentially
suitable for referral to the Crown Solicitor’s
Office.

Recommendation 2
It would be beneficial if
[SafeWork SA] investigations
that are currently under way but
not yet referred for legal advice
were peer reviewed.

Subsequent to that review process
[SafeWork SA] temporarily created two
investigation advisory positions. The
appointees have extensive experience,
knowledge and skills in complex and serious
investigations and will assist the investigation
manager in file reviews until November 2018,
when it is intended that the new investigation
team structure and management processes
will be fully embedded.
Recommendation 3
A training framework be
developed, which identifies
future and current training
requirements, and for whom,
for the ongoing delivery of
training in relevant aspects of
investigating and prosecuting
breaches of the work health and
safety laws.

A new role within SafeWork SA
of Director, Investigations has
been created. The role has
been filled by a Detective Chief
Inspector of the South Australia
Police (SAPOL) following a merit
based process. The purpose
of the new role is to, amongst
other things, develop and
implement an ongoing training
program about all facets of
investigations and prosecutions
for SafeWork SA personnel
involved in the investigation of
incidents.
In addition, as stated
in the response to
Recommendation 1,
SafeWork SA is partnering
with Charles Sturt University
to develop a sustainable
investigative training program
with the University’s Graduate
School of Policing.

A holistic training framework is being
developed with consideration of current and
future training requirements for SafeWork SA
personnel. The initial stages of this framework
will prioritise the development and ongoing
delivery of training focused on investigation,
evidence collection and related skills
necessary to support the enforcement options
provided by the Work Health and Safety Act
2012 (SA), which includes prosecution.
A temporary role within SafeWork SA of
Director, Investigations was created in
October 2017 to oversee the development
of [SafeWork SA’s] investigational capability
and implementation of the review’s 18
recommendations. This includes the
development and implementation of an
ongoing training program (refer also to
Recommendation 1).
In addition, a dedicated resource has
been appointed to lead and manage the
development and implementation of the
ongoing delivery of training relevant to all
aspects of investigating and prosecuting
breaches of work, health and safety laws.
This additional resource has significant
experience, knowledge and skills in
developing, implementing and delivering
training in an investigation and enforcement
environment.
A significant amount of work has been put
towards the ‘foundational program’, which
focuses on the investigation skills required in
an investigation and setting the expectation
for staff in [SafeWork SA]. This is also
assisting in identifying the ongoing training
requirements for investigators and inspectors
in [SafeWork SA].
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This review is underway. Staff
have been engaged throughout
the process and asked for
their feedback on current
arrangements. The review is
examining capacity, workflow
and capability to ensure the
efficient and effective delivery
of better quality services and
outcomes. Alignment with
other investigation teams
across Government will also
be considered as part of the
review.

A revised investigation team structure
was developed, approved and has been
implemented. The objective of this new
structure was to ensure that:

The current ‘First Response
Protocol’ dealing with these
issues was reviewed, revised
and circulated to staff in August
2017. The Protocol will continue
to be monitored and updated as
required.

[SafeWork SA] have commenced process
mapping the process of a notification all the
way through to closing a file. In mapping
this process, it has been identified that
there is not a sufficient triaging process that
appropriately identifies risks, concerns and
issues and enables Executive to understand
why decisions have been made and why the
matter is being managed by inspectorate or
investigations.

Recommendation 4
[SafeWork SA] continues
with its review of the current
staffing arrangements of the
investigation team and any
proposals as to classification.

•

it aligned with other investigations
teams across Government

•

the appropriate skills, experience and
knowledge was clearly articulated
and outlined in the job description

•

the ‘right’ people are appointed to the
role of investigator

The revised structure reflects the identification
of baseline skills assessed as being required
for investigators.

Recommendation 5
That there be an overarching
review of current [SafeWork SA]
procedures and practices
relating to identifying which
incidents will be the subject of
an initial response, by whom,
and what will be done.

In mapping the process and identifying
improvements, a draft triage process has
been released for consultation with staff
and in this it has been identified that the
responsibility will sit with the Operational and
Legal Support Team (OLST). In developing the
triaging process, research of other triaging
processes in Government investigation
agencies have been assessed to identify the
best option for [SafeWork SA].
From the development of a triaging process,
guidelines in respect to the management
of [SafeWork SA] initial response to
incidents have been developed. These
guidelines outline the criteria, procedure and
responsibilities for [SafeWork SA] inspectors
and investigators required to attend at
incident scenes. Both the Triaging Procedure
and initial response guidelines are in the final
stages for implementation.
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The existing case conference
procedure was reviewed
and amendments made. The
procedure now includes a
legal case conference process
involving CSO outposted
lawyers and the Director,
Investigations. All investigation
files are subjected to a legal
case conference before
being submitted to the CSO
for prosecution advice. This
process ensures investigation
direction, guidance and
mentoring is applied throughout
the process and allows for early
legal advice to be provided.

The existing case conference procedure
was reviewed and amendments made. In
accordance with best practice principles,
case conferences are held at various stages
of an investigation and involve relevant
[SafeWork SA] personnel and where
appropriate CSO outposted lawyers.

Recommendation 6
Implementation of a rigorous
case management and review
regime for the management
and review of investigations
from the point of notification to
conclusion. The regime should
involve inspectors, investigators,
managers, and legal advisers,
and at relevant points, the
Regulator.

The project relating to case management is
ongoing, with the newly appointed Manager,
Investigation working with the project team to
implement business process improvements.
In addition to procedures, scoping of an
investigation management system that
allows for review and monitoring of individual
investigator actions on all active files has
commenced.

In addition, an internal
investigative quality process
is being implemented to
manage investigations from
commencement.
Recommendation 7
That [SafeWork SA] staff
receive education about the
role of SAPOL when attending
incidents which are also the
subject of [SafeWork SA]
investigations, with a view to
being able to make informed
decisions about what
investigations must still be
undertaken for [SafeWork SA]
purposes. It would be helpful
if the arrangements for
investigation materials to be
exchanged between the two
investigation agencies could be
pursued.

Training regarding the sharing
of information between
SafeWork SA and SAPOL
is underway, as is training
regarding the role of SAPOL
and communications with
SAPOL when incidents involve
both a SafeWork SA and SAPOL
response. Arrangements for
the exchange of investigation
materials are already in place.
This recommendation will be
further addressed through
the training framework
referred to in the response to
Recommendations 1 and 3
above.

Training has been provided to the
investigation team as to the role and focus
of police in workplace incidents. Included in
the training has been the appropriate use of
the relevant sections of the Work Health and
Safety Act 2012 (SA) to formally facilitate the
exchange of investigation materials.

Training on the role of
outposted CSO lawyers has
been delivered to SafeWork SA
personnel. In addition,
SafeWork SA has increased
the number of outposted CSO
lawyers in the agency from one
to three. The outposted CSO
lawyers are integrated into
the investigation process and
provide daily advice.

Training on the role of out-posted solicitors
has been delivered to [SafeWork SA]
personnel. In addition, [SafeWork SA]
has increased the number of out-posted
solicitors in the agency from one to two.
The out-posted solicitors are available to
provide advice at appropriate stages of the
investigation process.

This recommendation will be further
addressed through the whole of
[SafeWork SA] training framework referred to
in the response to Recommendations 1 and 3
previously set out.

Recommendation 8
As part of the case
management and review
regime, the role of the CSO outposted solicitor ought be clearly
defined.

The creation of the Operational and Legal
Support Team (OLST), will ensure that
there is quality control and consistency
across all functions within SWSA. The
out-posted lawyers are located within this
team to provide legal advice and support to
[SafeWork SA], including newly developed
case management and review processes.
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Work is being undertaken
to develop and implement
initiatives with respect to these
recommendations.

Work is currently being undertaken to
develop and implement initiatives with
respect to these recommendations through
specific projects.

A digitised centralised
repository of CSO advices
and other relevant information
accessible to both SafeWork SA
and the CSO is under
development.

Relevant materials are currently being
identified and collated to be incorporated
into a share point platform which is currently
being built according to [SafeWork SA] /CSO
business requirements. This will provide
a centralised repository of previous legal
advice, guidelines and other information in
support of investigation and prosecution
activities.

See response to
Recommendation 10 above.

See response to Recommendation 10 above.

Recommendation 9
That [SafeWork SA] and the
CSO revisit their respective
requirements and expectations,
and reach a common
understanding, about:
1.

guideline timeframes
for the delivery of
briefs to the CSO, the
CSO’s initial advice,
and commencement of
any prosecution within
the statutory two year
period

2.

the format and content
of investigation briefs
submitted to the CSO

3.

the CSO’s involvement
in the engagement
of experts by
[SafeWork SA], and in
particular, when that will
occur and in what form

4.

the CSO’s role in the
process of discussions
with PCBU’s about EUs

Recommendation 10
The CSO ought to work with
[SafeWork SA] to compile
and maintain a centralised
repository at [SafeWork SA] of
CSO advices and information
on topics relating to the
investigation and prosecution of
WHS Act offences.
Recommendation 11
The CSO ought to develop and
maintain its own centralised
repository of advices and
information on topics relating
to the investigation and
prosecution of WHS Act
offences, that is accessible to all
relevant CSO staff.
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In the short term, SafeWork SA
is seeking input from the CSO
at the time of identifying and
engaging experts. For the
longer term, SafeWork SA
is working with the CSO
to develop best practice
guidelines about the
engagement of experts.

In conjunction with the CSO, SafeWork SA
has revised and enhanced its process and
procedure to identify and engage suitably
qualified persons to provide expert advice
and opinion in the investigations of incidents.

A draft template letter has been
developed and is under review.

The work undertaken to meet
recommendation 12 has included the
development of a template engagement
letter.

This review has commenced.
The services will be aligned with
other like services throughout
Government. Training on
the issues identified in the
recommendation is also being
integrated into the ongoing
training framework.

This review has commenced. It is intended
that these services will be aligned with other
like services throughout Government. An
options paper has been provided to the
Executive Director and the [SafeWork SA]
Executive Change Manager is currently
working towards implementing the preferred
option.

Recommendation 12
That [SafeWork SA] explores
ways in which it can identify and
select people with appropriate
expertise (experts) to contribute
to investigations, and who have
a full appreciation of their legal
responsibilities with respect to
giving expert opinions.

The ongoing responsibility for the
engagement of experts has been allocated
to OLST to ensure appropriate and consistent
processes. This includes the development,
review and maintenance of an expert
register, which will include an assessment
of the suitability of individuals for any future
engagement by [SafeWork SA] in providing
expert opinion.

Recommendation 13
That the CSO assists
[SafeWork SA] with the drafting
of a new template letter for
engaging experts.
Recommendation 14
That the victim support services
offered by [SafeWork SA]
be reviewed. There should
be formalised policies and
procedures in place about
which victims will be engaged
with and how that engagement
will occur, having particular
regard to the requirements of
the Victims of Crime Act 2001.
The processes ought to include
those for communicating with
victims and next of kin for the
purposes of assessing EU
applications.

Training on the issues identified in the
recommendation is also being integrated into
the ongoing training framework.
Interim measures have been put in place to
ensure that contact with victims reflects the
requirements of the Victims of Crime Act
2001, and is appropriately recorded.

Recommendation 15
That the topic of the legal
requirements as to particulars,
and the CSO’s recommended
approach to their drafting, is
revisited by the Crown Solicitor.

CSO is undertaking a review of
this issue and training will be
delivered to relevant staff when
the review is completed.

CSO is undertaking a review of this issue
and training will be delivered to relevant staff
when the review is completed.

A review of the guidelines
is underway, and includes
reference to and consideration
of the guidelines associated
with Enforceable Undertakings
in other jurisdictions.

The guidelines and template for Enforceable
Undertakings have been revised and updated
and are published on the [SafeWork SA]
website.

Recommendation 16
That [SafeWork SA] ought to
review the current guidelines
published under s 230(3)
of the WHS Act in relation
to the acceptance of WHS
undertakings (‘EUs’), with a view
to rewriting and consolidating
those guidelines.
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A review of current practice and
procedure with respect to the
application of the guidelines is
underway.

OLST is responsible to ensure that EUs are
managed appropriately and consistently
through ongoing oversight and monitoring
of compliance; and ensuring reporting to
[SafeWork SA] Executive regarding PCBU
compliance so that appropriate follow up
action by the Regulator can be initiated.

The newly appointed Executive
Director of SafeWork SA has
commenced discussions with
other state and federal safety
regulators. The discussions are
ongoing and will work towards
aligning processes across
jurisdictions.

Further advice was received regarding the
use of compulsive powers past the point of
when proceedings are commenced. The
resulting clarity negated the need for further
enquiry with other jurisdictions. The relevant
project was finalised in January 2018.

Recommendation 17
The reconsideration of the EU
guidelines ought to include
[SafeWork SA] reflecting upon
its current practices in order
to embed a coherent and
consistent approach through
adherence to the guidelines.
Recommendation 18
The Regulator may wish to seek
the views of other regulators
operating under the model WHS
laws about whether their ability
to exercise the compulsive
powers past the point of when
proceedings are commenced is
impeded.

It was identified that appropriate training
needed to be provided so these powers are
used correctly and appropriately. Refer to
recommendation 3 and 5.
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Appendix five: Exhibits
The table below contains the exhibits cited in footnotes in this report.
EXHIBIT
NUMER

EXHIBIT DESCRIPTION

EXH 0003

SafeWork SA Organisational Chart, Executive Director and Managers.

EXH 0005

SafeWork SA Organisational Chart, Policy and Governance Team.

EXH 0006

SafeWork SA Organisational Chart, Manufacturing, Wholesale, Retail, Transport and
Utilities Team.

EXH 0007

SafeWork SA Organisational Chart, Dangerous Substances Team.

EXH 0008

SafeWork SA Organisational Chart, Construction Team.

EXH 0009

SafeWork SA Organisational Chart, Community Events and Business Services Team.

EXH 0010

SafeWork SA Organisational Chart, Primary Industries, Resources, Country
Compliance and Engineering Team.

EXH 0012

SafeWork SA Organisational Chart, Customer Services Team.

EXH 0014

SafeWork SA Organisational Chart, Investigation Team.

EXH 0015

SafeWork SA Organisational Chart, Operational and Legal Support Team (February
2018).

EXH 0016

SafeWork SA Organisational Chart, Investigation Team (August 2017).

EXH 0019

SafeWork SA, Strategic Road Map.

EXH 0020

SafeWork SA Reform Program.

EXH 0026

CHRIS5 Training Data for SafeWork SA Staff.

EXH 0027

Robin Stewart-Crompton, Review of the Operation of Work Health and Safety Act
2012: Report (November 2014).

EXH 0028

SafeWork SA, Learning and Development Policy (9 March 2017).

EXH 0048

Attorney-General’s Department, Separating Work Health and Safety Compliance and
Education Functions: The Model (June 2015).

EXH 0049

Attorney-General’s Department, Transforming Work Health and Safety Performance:
How Can We Improve the Effectiveness of Our Regulator? (2015).

EXH 0055

SafeWork SA, Investigation Structural Review Report (October 2017).

EXH 0056

SafeWork SA, Proposal for the Operational and Legal Support Team (OLST) Structure
(February 2018).

EXH 0070

SafeWork SA, Standard Operating Procedure: Internal Review (February 2018).

EXH 0072

Office of the Public Sector, Guideline of the Commissioner for Public Sector
Employment: Recruitment (2017) < https://publicsector.sa.gov.au/wp-content/
uploads/20170823-Recruitment-Guideline.pdf >.

EXH 0073

Attorney-General’s Department, Criminal History Check Guideline and Procedure (21
June 2016).

EXH 0144

SafeWork SA, Principles of Operation for the WHS Inspector (21 December 2012).

EXH 0147

SafeWork SA, Conflict of Interest Governance Framework (undated).
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EXH 0168

SafeWork SA, Team Norms and Operational Processes: Construction Team (16
January 2017).

EXH 0171

Heads of Workplace Safety Authorities Australia and New Zealand, Framework for a
Common Approach to Inspection Work (1 February 2011).

EXH 0172

SafeWork SA, General Guidelines for Prosecutions (2013) < https://www.
safework.sa.gov.au/sites/g/files/net4331/f/general_guidelines_ for_prosecutions.
pdf?v=1524529949 >.

EXH 0173

SafeWork SA, Prosecutions Publishing Policy (1 January 2013).

EXH 0186

SafeWork SA, Model Operating Procedure: Prohibition Notices (28 November 2012).

EXH 0187

SafeWork SA, Model Operating Procedure: WHS Non-Disturbance Notices (21
November 2012).

EXH 0189

SafeWork SA, Model Operating Procedure: Request for Review of a PIN (8 January
2013).

EXH 0193

SafeWork SA, Model Operating Procedure: Dealing with Requests for Assistance
Relating to HSR Training (2012).

EXH 0198

SafeWork SA, Model Operating Procedure: Inspection Reports (7 April 2016).

EXH 0199

SafeWork SA, Model Operating Procedure: Letters of Warning (7 November 2013).

EXH 0206

SafeWork SA, Search Warrants SOP/000 (2012).

EXH 0207

SafeWork SA, Standard Operating Procedure: After Hours Notification and On-Call
(February 2018).

EXH 0209

SafeWork SA, Standard Operating Procedure: Evidence Management (February
2018).

EXH 0212

SafeWork SA, Standard Operating Procedure: Investigations (February 2018).

EXH 0213

SafeWork SA, Standard Operating Procedure: Preparation and Review of a Standard
Operating Procedure, Model Operating Procedure, Operational Guideline or Safe
Work Practice (June 2014).

EXH 0217

SafeWork SA, Operational Guideline: Improvement Notices (8 December 2015).

EXH 0218

SafeWork SA, Operational Guideline: Claims of Legal Professional Privilege (24 May
2016).

EXH 0220

SafeWork SA, Operational Guideline: Initial Response Guideline (20 June 2017).

EXH 0222

SafeWork SA, Operational Guideline: Audio Recordings (24 May 2016).

EXH 0223

SafeWork SA, Compliance and Investigation Manual (1 June 2016).

EXH 0230

SafeWork SA, Team Norms and Operational Processes: Manufacturing, Wholesale
Transport & Utilities Team (30 June 2016).

EXH 0232

SafeWork SA, Team Leader Prompt List for File Content When Reviewing Files –
Electronic and Hard Files (undated).

EXH 0234

SafeWork SA, Guideline for MWRTU Reactive / Proactive Files (20 July 2017).

EXH 0235

SafeWork SA, Operational Guideline: Triaging and Assessment Panel (25 July 2016).

EXH 0236

SafeWork SA, Agreed Procedures for WHS Consultation (December 2013).

EXH 0237

SafeWork SA, Safe Work Practice: Critical Incident and Traumatic Incident
Management (July 2017).
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EXH 0259

SafeWork SA, Community, Events and Business Services: 2017 – 2018 Business
Plan.

EXH 0260

SafeWork SA, Regulator Business Plan 2016-17; SafeWork SA, Dangerous
Substances Team: Business Plan 2016-17.

EXH 0261

SafeWork SA, Construction Team: Strategic Plan 2017 – 2020.

EXH 0262

SafeWork SA, Manufacturing Wholesale Retail Transport and Utilities: Business Plan
2017-2018.

EXH 0263

SafeWork SA, Regulator Business Plan 2016-17; SafeWork SA, Community, Retail and
Business Services: Business Plan 2016-2017.

EXH 0266

SafeWork SA, Conflict of Interest Register (March 2016 – May 2018).

EXH 0277

SafeWork SA / PSA Consultative Committee Minutes (18 April 2018).

EXH 0278

SafeWork SA / PSA Consultative Committee Minutes (27 February 2018).

EXH 0281

SafeWork SA, SafeWork SA Business Plan 2017 – 2018.

EXH 0391

Written Submission by Mr Ray Clifford.

EXH 0392

Written Submission by Interested Party.

EXH 0393

Written Submission by Showmens Guild of South Australia.

EXH 0395

Written Submission by Interested Party.

EXH 0396

Written Submission by Voice of Industrial Death.

EXH 0397

First Written Submission by the Public Service Association of SA.

EXH 0398

Written Submission by South Australian Wine Industry Association Incorporated.

EXH 0399

Written Submission by SA Unions.

EXH 0402

Written Submission by Interested Party.

EXH 0403

Written Submission by South Australian Metropolitan Fire Service.

EXH 0405

Written Submission by Interested Party.

EXH 0406

Written Submission by Interested Party.

EXH 0407

Written Submission by Lieschke & Weatherill Lawyers on behalf of the Construction,
Forestry, Maritime, Mining and Energy Union, the Australian Workers Union and Ms
Pam Gurner-Hall.

EXH 0411

SafeWork SA, Proposal to Establish a Quality Assurance Program for WHS Inspection
Work (November 2013).

EXH 0423

Minute to the Executive Director, SafeWork SA, Mobile Phones (7 June 2018).

EXH 0425

Written Submission by Interested Party.

EXH 0429

SafeWork SA, Technical Note: Major Hazard Facilities – When to Notify Specialist
Services (undated).

EXH 0435

SafeWork SA, Operational Guidelines: Workplace Advisory Services (23 November
2016).

EXH 0438

Transcript of Public Hearing, 2 July 2018 (Mr Martyn Campbell, Executive Director,
SafeWork SA).

EXH 0440

Transcript of Public Hearing, 4 July 2018 (Mr Rodney John Murray).
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EXH 0441

Transcript of Public Hearing, 5 July 2018 (Chief Officer Greg Crossman, Chief Officer
and Chief Executive, South Australian Metropolitan Fire Service).

EXH 0442

Transcript of Public Hearing, 11 July 2018 (Mr Nev Kitchin, General Secretary, Public
Service Association of SA).

EXH 0443

Transcript of Public Hearing, 12 July 2018 (Mr Joe Szakacs, Secretary, SA Unions).

EXH 0444

SafeWork SA, Values (2018).

EXH 0445

SafeWork SA, Strategic Road Map Communication Strategy and Plan (2018).

EXH 0477

Department of Treasury and Finance, Fraud and Corruption Prevention Policy (6
December 2016).

EXH 0491

Department of Treasury and Finance, Gifts and Benefits Procedure (23 February
2015).

EXH 0515

Department of Treasury and Finance, Pre-Employment Screening (Criminal History/
Record Check) Policy (2 April 2014).

EXH 0541

Notes and Documentation from Meeting with WorkSafe Victoria (16 July 2018).

EXH 0544

Notes from Meeting with WorkSafe Western Australia (20 June 2018).

EXH 0546

SafeWork SA, Induction Schedule for New Staff in the Investigation Team (2 July
2018 – 11 September 2018).

EXH 0547

SafeWork SA, Curriculum Document: Inspector Development Program (March 2018).

EXH 0548

SafeWork SA, Training Implementation Plan: Inspector Development Program
(undated).

EXH 0554

SafeWork SA, National Compliance and Enforcement Policy (undated).

EXH 0574

Safe Work Australia, How to Manage Work Health and Safety Risks: Code of Practice
(December 2011).

EXH 0763

SafeWork SA, Example Improvement Notice.

EXH 0764

SafeWork SA, Example Improvement Notice.

EXH 0765

SafeWork SA, Example Improvement Notice.

EXH 0766

SafeWork SA, Example Improvement Notice.

EXH 0767

SafeWork SA, Example Improvement Notice.

EXH 0768

SafeWork SA, Example Improvement Notice.

EXH 0769

SafeWork SA, Example Improvement Notice.

EXH 0770

SafeWork SA, Example Improvement Notice.

EXH 0771

SafeWork SA, Example Improvement Notice.

EXH 0772

SafeWork SA, Example Improvement Notice.

EXH 0797

SafeWork SA, Example Prohibition Notice.

EXH 0798

SafeWork SA, Example Prohibition Notice.

EXH 0799

SafeWork SA, Example Prohibition Notice.

EXH 0800

SafeWork SA, Example Prohibition Notice.

EXH 0801

SafeWork SA, Example Prohibition Notice.
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EXH 0802

SafeWork SA, Example Prohibition Notice.

EXH 0803

SafeWork SA, Example Prohibition Notice.

EXH 0804

SafeWork SA, Example Prohibition Notice.

EXH 0805

SafeWork SA, Example Prohibition Notice.

EXH 0806

SafeWork SA, Example Prohibition Notice.

EXH 0807

SafeWork SA, Example Prohibition Notice.

EXH 0815

SafeWork SA, Frequently Asked Questions: Government Car Usage (undated).

EXH 0823

Council of Australian Governments, Inter-Governmental Agreement for Regulatory
and Operational Reform in Occupational Health and Safety (3 July 2008) < https://
www.coag.gov.au/sites/default/files/agreements/OHS_IGA.pdf >.

EXH 0826

Written Submission in Reply by Dr John Collins.

EXH 0829

Written Submission in Reply by Mr Ray Clifford.

EXH 0831

Written Submission in Reply by the Occupational Safety, Rehabilitation and
Compensation Committee.

EXH 0832

Written Submission in Reply by the Public Service Association of SA.

EXH 0835

Robin Stewart-Crompton, SafeWork SA Inspection Practices (2011).

EXH 0836

Letter from the Executive Director, SafeWork SA to the Independent Commissioner
Against Corruption (16 July 2018).

EXH 0837

Notes from Meeting with Executive Change Manager, SafeWork SA (13 September
2018).

EXH 0838

SafeWork SA, WHS Information Sheet: Snake First Aid (July 2013).

EXH 0839

SafeWork SA, Workforce Overview (16 September 2018).

EXH 0840

Transcript of Public Hearing, 31 August 2018 (Ms Holly Stanley, Counsel Assisting).

EXH 0841

Letter from the Executive Director, SafeWork SA to the Independent Commissioner
Against Corruption (30 July 2018).

EXH 0842

Special Counsel, Crown Solicitor’s Office, Legal Advice on the Investigation and
Prosecution Arrangements at SafeWork SA (29 May 2017; 16 June 2017).

EXH 0843

South Australia, Second Review of the Operation of the Work Health and Safety Act
2012 (SA) (November 2017).

EXH 0844

State Coroner, Findings of the Inquest into the Death of Daniel Nicholas Madeley,
Inquest No. 14/2010 (1637/2004) (9 February 2011).

EXH 0845

South Australian Modern Public Sector Enterprise Agreement Salaried 2017, File No.
372 of 2018 (31 January 2018).

EXH 0846

Safe Work Australia, Code of Practice: Work Health and Safety Consultation,
Cooperation and Coordination (May 2018).

EXH 0847

Second Written Submission by the Public Service Association of SA.

EXH 0851

Letter from the Independent Commissioner Against Corruption to the Executive
Director, SafeWork SA (17 May 2018).

EXH 0852

South Australian Public Sector Wages Parity Enterprise Agreement Salaried 2014,
File No. 8104 of 2014 (2 March 2016).
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EXH 0853

Safe Work Australia, Model WHS Laws (2018) < https://www.safeworkaustralia.gov.au/
law-and-regulation/model-whs-laws >.

EXH 0854

Safe Work Australia, Development of Model WHS Laws (2018) < https://www.
safeworkaustralia.gov.au/law-and-regulation/development-model-whs-laws >.

EXH 0855

SafeWork SA, Legislation (undated) < https://www.safework.sa.gov.au/law-compliance/
laws-regulations/legislation# >.

EXH 0856

SafeWork SA, Enforceable Undertakings (undated) < https://www.safework.sa.gov.au/
law-compliance/compliance-rights/offences-penalties/enforceable-undertakings >.

EXH 0857

SafeWork SA, About Us (undated) < https://www.safework.sa.gov.au/about-us# >.

EXH 0858

WorkSafe New Zealand, Duty Holder Review (2017) < https://worksafe.govt.nz/thetoolshed/tools/duty-holder-review/about-duty-holder-reviews/ >.

EXH 0859

WorkSafe New Zealand, Duty Holder Review – Frequently Asked Questions (2017)
< https://worksafe.govt.nz/the-toolshed/tools/duty-holder-review/duty-holder-reviewfrequently-asked-questions/ >.

EXH 0860

Independent Broad-based Anti-corruption Commission, Corruption Risks Associated
with Public Regulatory Authorities (July 2018) < http://www.ibac.vic.gov.au/docs/
default-source/intelligence-reports/corruption-risks-associated-with-public-regulatoryauthorities.pdf >.

EXH 0861

SafeWork SA, Notifiable Incident Form (undated) < https://www.safework.sa.gov.au/
contact-us/notifiable-incident-form# >.

EXH 0862

Safe Work Australia, Incident Notification Information Sheet (November 2015)
< https://www.safeworkaustralia.gov.au/system/files/documents/1702/incidentnotification-fact-sheet-2015.pdf >.

EXH 0863

ABC News, Premier and Cabinet Department Faces Changes in SA Public Sector
Shake-up (13 May 2014) < http://www.abc.net.au/news/2014-05-13/premier-andcabinet-department-faces-changes-public-sector-shak/5449254 >.

EXH 0864

Parliamentary Committee on Occupational Safety, Rehabilitation and Compensation,
Parliament of South Australia, Inquiry into the Occupational Health and Safety
Responsibilities of SafeWork SA (15th Report; 2013).

EXH 0865

Independent Commission Against Corruption NSW, Organisational Culture (undated)
< https://www.icac.nsw.gov.au/preventing-corruption/foundations-for-corruptionprevention/organisational-culture >.

EXH 0866

Independent Commission Against Corruption NSW, Organisational Values
and Standards (undated) < https://www.icac.nsw.gov.au/preventing-corruption/
foundations-for-corruption-prevention/organisational-values-and-standards >.

EXH 0867

Government of South Australia, South Australian Public Sector Values and
Behaviours Framework (undated) < https://publicsector.sa.gov.au/wp-content/
uploads/20150710-Public-Sector-Values-and-Behaviours-Framework.pdf >.

EXH 0868

SafeWork SA Intranet, Change Program (undated) < http://intraagd.agd.sa.gov.au/
Externallinks/AGDBusinessUnitsIntranets/SafeWorkSA/ChangeProgram.aspx >.

EXH 0870

Anona Armstrong, Xinting Jia and Vicky Totikidis, Parallels in Private and Public
Sector Governance (undated) Victoria University < http://vuir.vu.edu.au/948/1/
Parallels_in_Private_and_Public_Sector_Governance.pdf >.

EXH 0871

Australian Public Service Commission, Building Better Governance < https://www.
apsc.gov.au/building-better-governance >.

EXH 0872

Australian National Audit Office, Public Sector Governance: Strengthening
Performance Through Good Governance (2014).
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EXH 0873

SA Government Gazette, Work Health and Safety Act 2012 Approved Codes of
Practice (20 December 2012) 5709.

EXH 0874

Letter from the Chief Executive, Attorney-General’s Department to the Independent
Commissioner Against Corruption (7 June 2018).

EXH 0875

SafeWork SA Website, Review into the Investigation and Prosecution Arrangements
within SafeWork SA (undated) < https://www.safework.sa.gov.au/sites/g/files/
net4331/f/review_into_the_investigation_and_prosecution_arrangements_within_
safework_sa.pdf?v=1525832358 >.

EXH 0876

SafeWork SA Intranet, Legal Advice on the Investigation and Prosecution
Arrangements at SafeWork SA (undated) < http://intraagd.agd.sa.gov.au/Externallinks/
AGDBusinessUnitsIntranets/SafeWorkSA/ChangeProgram.aspx >.

EXH 0878

Notes from Attendance at SafeWork SA’s Head Office (10 October 2018).

EXH 0879

SafeWork SA, Example Inspection Report.

EXH 0880

SafeWork SA, Example Inspection Report.

EXH 0881

SafeWork SA, Example Inspection Report.

EXH 0882

SafeWork SA, Example Inspection Report.

EXH 0883

SafeWork SA, Example Inspection Report.

EXH 0884

SafeWork SA, Example Inspection Report.

EXH 0885

SafeWork SA, Example Inspection Report.

EXH 0886

SafeWork SA, Example Inspection Report.

EXH 0887

SafeWork SA, Example Inspection Report.

EXH 0891

International Association of Labour Inspection, The Global Code of Integrity For
Labour Inspection (2008) < http://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/--lab_admin/documents/genericdocument/wcms_117608.pdf >.

EXH 0892

Commissioner for Public Sector Employment, Code of Ethics for the South Australian
Public Sector (undated).

EXH 0895

Primary Industries and Regions SA, Annual Report 2016-17, Government of South
Australia < http://www.pir.sa.gov.au/top_menu/about_us/annual_reports/pirsa_
annual_report_2016-17 >.

EXH 0896

Department of Planning, Transport and Infrastructure, Body Worn Camera Technology
for DPTI (16 April 2018) Government of South Australia < http://dpti.sa.gov.au/
news?a=445035 >.

EXH 0897

SAPOL, SAPOL 2020: The Roadmap < https://www.police.sa.gov.au/__data/assets/
pdf_file/0007/365281/SAPOL-2020-The-Roadmap.pdf >.

EXH 0898

William Farrar, ‘Operation Candid Camera: Rialto Police Department’s BodyWorn Camera Experiment’ (2014) 81 The Police Chief 20-25 as cited in Office of
Community Orientated Policing Services, US Department of Justice, Implementing
a Body-Worn Camera Program: Recommendations and Lessons Learned (2014) <
https://www.justice.gov/iso/opa/resources/472014912134715246869.pdf >.

EXH 0899

Independent Broad-based Anti-corruption Commission, Corruption and Misconduct
Risks Associated with Employment Practices in the Victorian Public Sector (August
2018) < http://www.ibac.vic.gov.au/docs/default-source/default-document-library/
report_corruption-and-misconduct-risks-associated-with-employment-practices-inthe-victorian-public-sector-august-2018.pdf >.
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EXH 0900

CQU, Workforce Planning: Guide for Managers (undated) < https://www.cqu.edu.
au/__data/assets/pdf_file/0017/6407/Guide-for-Managers-Workforce-Planning-V3120911-kp.pdf >.

EXH 0901

Jeffrey A. Mello, Strategic Human Resource Management (South-Western Cengage
Learning, 3rd ed, 2011).

EXH 0902

Government of South Australia, Directions of the Premier: Recruitment (28 June
2017).

EXH 0903

Office for the Public Sector, Determination 1: Merit, Engagement, Assignment of
Duties and Transfer of Non-Executive Employees (1 September 2015) < https://
publicsector.sa.gov.au/wp-content/uploads/20150901b-Determination-1-Meritengagement-assignment-of-duties-and-transfer-of-non-executive-employees.pdf >.

EXH 0904

NSW Independent Commission Against Corruption, Strengthening Employment
Screening Practices in the NSW Public Sector (February 2018) < http://www.icac.
nsw.gov.au/docman/preventing-corruption/cp-publications-guidelines/5050strengthening-employment-screening-practices-in-the-nsw-public-sector/file >.

EXH 0905

Government of South Australia, Pre-Employment Declaration (undated).

EXH 0906

Independent Broad-based Anti-corruption Commission, Recruitment Is a Key
Corruption Risk in Public Sector (2017) < https://www.ibac.vic.gov.au/publications-andresources/ibac-insights/edition-2/recruitment-a-key-corruption-risk-in-public-sector >.

EXH 0907

Independent Broad-based Anti-corruption Commission and Victorian Ombudsman,
Victorian Public Sector Must Screen Out Corruption Risks (22 October 2015) < www.
ibac.vic.gov.au/news-and-features/article/victorian-public-sector-must-screen-outcorruption-risks >.

EXH 0911

Notes from Teleconference with Interested Party (12 July 2018).

EXH 0913

SafeWork SA, Internal Correspondence about InfoNET (14 September 2018).

EXH 0914

Notes from Meeting with the Executive Director, SafeWork SA (7 May 2018).

EXH 0916

SafeWork SA, Status of the Implementation of the Recommendations from the CSO
Advice (undated but received on 21 September 2018).

EXH 0918

Contribution by SafeWork SA Executive, Manager, Team Leader or Other Staff
Member via Email, Written Submission or Meeting.
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Appendix six: Department of Treasury and
Finance response to the draft report
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